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For the f i r s t  t ime,  Greece has a s ing le ,  uni f ied legal  f ramework for  modern and ef f ic ien t  prevent ive

res t ruc tur ing,  pre- inso lvency and inso lvency reso lu t ion proceedings implement ing in ternat ional ly-

tes ted bes t  prac t ice.

The newly enacted Greek law �tled “Debt Se�lement and Facilita�on of a Second Chance” (Law No. 4738/2020) (the “Law”)

comes into effect on 1 January 2021. It introduces an integrated framework for dealing with early warning, personal and

corporate insolvencies and discharges of debt under specific criteria to eliminate abuse of the Law by strategic defaulters,

transposes the provisions of Direc�ve 1023/2019 on preven�ve restructuring into the Law and replaces the majority of the

various exis�ng mechanisms for debt se�lement and restructuring schemes currently in force.

The overall objec�ve of the new Law is to increase the effec�veness of

restructurings, insolvencies and discharges of proceedings and shorten their relevant

�melines through the simplifica�on of procedural requirements and the

implementa�on of a central electronic insolvency registry to serve as a means of

communica�on for court and insolvency officials with all the par�es involved as well

as a single point of reference for the publica�on of the relevant court judgments.

Auc�ons are to be held electronically using the e-auc�on pla�orm to ensure

transparency and publicity. This will speed up the insolvency process through the

sale of insolvent estates or parts thereof at real market values as well as help

preserve viable businesses through access to out-of-court se�lements or preven�ve

restructuring resolu�ons by way of strengthening the role of creditors and limi�ng

interference from the courts.

Simultaneously, work on the necessary secondary legisla�on and IT infrastructure envisaged by the Law is underway so that the

new framework can achieve procedural simplifica�on, whilst upda�ng the exis�ng infrastructure to ensure efficiency.
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The new Law has been designed to provide modern out-of-court or in-court instruments to debtors and creditors to speedily

resolve debtors’ current, foreseeable, or even prospec�ve, inability to perform their financial obliga�ons prior or post debtors’

general and permanent cessa�on of payments. The new Law now provides for an objec�ve assump�on of a debtor’s “inability to

pay”, this being when a debtor does not pay their overdue liabili�es to the Greek State or to social security, credit or financial

ins�tu�ons, amoun�ng to at least 40% of said liabili�es to any of the above creditors for a period of at least six months and

exceeding an amount of €30,000.

The main pillars of the new Law can be summarised as follows:

I .  THE  OUT-OF-COURT  DEBT  SETTLEMENT PROCESS

(a  prevent ive pre- inso lvency procedure)

Under the new Out-of-Court Debt Se�lement mechanism (which replaces the procedure of exis�ng Greek Law No. 4469/2017),

individuals or legal en��es, eligible to be declared insolvent, may apply for extrajudicial se�lement of their monetary liabili�es

to the Greek State or financial and social security ins�tu�ons provided they do not fall under certain exemp�ons (e.g. 90% of a

debtor’s liabili�es being owed to a single ins�tu�on). The process may also be ini�ated by creditors with an invita�on to debtors

to apply within 45 days. Out-of-court se�lement applica�ons will be filed digitally to the Special Secretariat for the

Administra�on of Private Debt through an electronic pla�orm.

As for the filing of an out-of-court se�lement applica�on, so long as the process is not terminated, any enforcement ac�ons and

measures, pending or not, are automa�cally suspended. Creditor debt se�lement proposals will largely be based on data

provided by financial ins�tu�ons and the Greek State, as well as debtors themselves.

Provided that a proposal secures the consent of the debtor, the majority (in terms of debt nominal value) of par�cipa�ng

creditors which are financial ins�tu�ons and at least the par�cipa�ng secured creditors, the debt se�lement agreement is

executed. Such a debt se�lement agreement may not be reached without the consent of the debtor.

If the agreement concerns a loan secured with the debtor’s primary residence, then a subsidy (up to an amount of €210) may be

granted for instalments due for a period of five years under certain condi�ons.

Should a debt se�lement agreement not be executed by the debtor and the par�cipa�ng creditors within two months of the

applica�on submission date, the applica�on will be rejected. It is also noted that, should the proposal provide for a write-off of a

debt owed to the Greek State or social security ins�tu�ons and provided that specific procedural safeguards in the new Law are

met, creditors will be deemed to have accepted the proposal.

The debt se�lement agreement may be terminated by any par�cipa�ng creditor provided that the debtor has not made

payments of an aggregate amount equal either to three payment instalments or 3% of the total amount due under the

se�lement agreement. Termina�on of the debt se�lement agreement will result in the reinstatement of the debtor’s liabili�es

to the termina�ng creditor to the pre-se�lement debt amount less any amount already paid under the se�lement to that date.

I I .  THE  PRE- INSOLVENCY BUS INESS  RECOVERY PROCESS (REHAB I L I TAT ION)

(A prevent ive pre- inso lvency procedure)
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The exis�ng rehabilita�on process, a pre-insolvency business recovery process, has

been amended to include the provisions of Direc�ve (EU) 1023/2019 to remove

exis�ng obstacles to the process and ensure that viable businesses in financial

difficul�es have access to an effec�ve, preven�ve restructuring framework to enable

them to con�nue opera�ng. In this regard, in the event of a current, pending or even

prospec�ve insolvency, the process provides for the restructuring of the debtors’

assets, liabili�es and business which may now provide for the transfer of business

under a mechanism to avoid resistance by shareholders. A restructuring agreement

like this must be ra�fied by the court through a simplified short procedure.

The new Law provides that rehabilita�on may be reached on the basis of a viable

business plan of a term equal to that of the agreement under a rehabilita�on

agreement with the qualified majority support of its creditors. Such an agreement is

to be approved by both the debtor and creditors to whom are owed at least 50% of

the debtors’ total secured liabili�es, as well as creditors represen�ng at least 50% of the debtors’ other liabili�es.

A rehabilita�on agreement may be reached by creditors mee�ng the above criteria even without the consent of the debtor

under certain condi�ons, including when the la�er is in a general and permanent cessa�on of payments or, for companies, there

is a significant loss of equity or no financial statements have been submi�ed for registra�on to the Corporate Registry for two

consecu�ve fiscal years.

Regarding debtor approval for companies, this shall be provided by its administrator or governing body, unless approval by its

shareholders’ or administrators’ board is explicitly required by law.

I I I .  THE  INSOLVENCY RESOLUT ION PROCESS ( INDIV IDUALS  & LEGAL  ENT IT IES )

Under the new Law, both individuals and corporate en��es can be declared insolvent. It provides for separate insolvency

proceedings designed to address different debtor categories based on the size of the liabili�es involved. Large scale insolvencies

will be conducted under the tradi�onal insolvency process, ending either in the sale of the insolvent business in whole or in part

in case of an integrated opera�ve unit (“going concern liquida�on”), or the liquida�on of the insolvent debtor’s assets individual

using the e-auc�on mechanism (“piecemeal liquida�on”). Declara�ons of insolvency will be determined by the court and the

ordinary insolvency process terminates five years a�er the relevant court judgement.

“Going concern liquida�on” merges the exis�ng special administra�on procedures under Law 4307/2014 with the new Law. The

liquida�on of a business is now conducted through an e-auc�on process without a reserve (minimum) price administered by a

notary. The decisions of creditor assemblies are enforced by approving or not the liquidator’s decision on the selec�on process

of the assets being sold as well as the comple�on of the transac�on in each case. If a liquida�on has not been completed within

18 months of court judgement of the insolvency declara�on, the liquidator shall proceed to the piece meal liquida�on process.
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In “piece meal liquida�on”, an insolvent estate’s assets are sold separately through

e-auc�on. The e-auc�on is conducted by a notary with an automated reserve price

revision mechanism. Under this mechanism, a reserve (minimum) price is ini�ally set

by cer�fied valuators which is gradually adjusted (first to the 3/4 of the reserve price

and then down to 1/2) if no eligible offers occur and successive new e-auc�ons will

take place, each no later than 20 days from the previous. A�er a third unsuccessful

auc�on, the liquidator shall submit to the rapporteur judge without delay a request

for a reduc�on of the price or for the approval of condi�ons to facilitate the sale.

Otherwise, following a period of 120 days, the e-auc�on will begin again without a

reserve price.

Small scale insolvencies are defined as those mee�ng one of the criteria of ar�cle 2

of Law No. 4308/2014 (i.e. those not exceeding €350,000 in total assets, or €700,000

in net amount of turnover, or an average of then employees) in terms of either an

en�ty’s assets or a natural person’s property, will benefit from a simplified process

generally to be completed within a period of twelve months.

The new Law also provides for the insolvency of natural persons. While insolvent

individuals are not in principle disqualified from prac�ce their professions, giving

them a second chance to undertake new business provided they are eligible for the

discharge of their debts.

Regarding interim protec�on, the general rule is that submi�ng an insolvency pe��on does not suspend enforcement by

secured creditors. Two excep�ons to this rule are provided: (i) in case of a business insolvency, the excep�on applies to cases

where the pe��on an�cipates a sale of the business as an opera�onal unit, supported by creditors; and (ii) in case of natural

persons’ insolvency, the excep�on applies when there is a protec�on for an eligible primary residence under the new sale and

leaseback scheme.

Regarding secured creditors, the following changes are introduced: (i) they no longer need to waive their privilege in order to be

sa�sfied by the bankruptcy estate; and (ii) they may decide whether to sell the secured assets or join insolvency proceedings, as

the suspension of individual enforcement ac�ons does not apply to them for a period of nine months as of the declara�on of

insolvency, except if the insolvency judgement provides for the sale of the assets of the company in whole or in parts if the

secured assets are an integrated opera�ve unit thereof, in which case the suspension applies to the secured creditors as of the

issue of the insolvency judgement.

Regarding the termina�on of outstanding contracts, sixty days a�er a declara�on of insolvency, all of a debtor’s outstanding and

con�nuous contracts are automa�cally terminated without cost, unless the liquidator informs the debtor’s contractual

counterparty of their inten�on to have them immediately terminated or to con�nue to be in force in the event that this helps

insolvency proceedings or increases the value of the insolvent estate’s liquidated assets.
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When it comes to the liability of an insolvent company’s directors, under certain

circumstances (e.g. deliberately ac�ng in bad faith in rela�on to the ini�a�on of

insolvency proceedings), they may be held jointly liable against the company’s

creditors; however, said directors shall be discharged from insolvent company’s

liabili�es upon that en�ty’s similar discharge of debts.

Regarding proof of debt, the process of verifying creditors’ claims has been

simplified. Liquidators must verify creditors’ claims by means of reviewing their eviden�al documents against those belonging to

the debtor. Of major importance, the liquida�on of a debtor’s assets has been disconnected from the verifica�on of their

creditors’ claims: the liquidator shall on the one hand proceed with the liquida�on of the debtor’s assets without delays a�er

finalising said assets’ inventory, and on the other hand shall distribute the liquida�on proceeds to creditors only following the

verifica�on of the debtor’s liabili�es.

Finally, when it comes to the discharge of debts, a debtor is automa�cally discharged from any debt a�er the lapse of three years

as of their declara�on of insolvency (or five years under special provisions applicable for the case of a second exemp�on). If

there is a reason not to discharge the debtor, anyone who has a legal interest can appeal against said discharge. For debtors

whose insolvency caused the loss of either their primary residence or of fixed assets whose value is equal to at least 20% of their

total debt (and was not acquired in the twelve months prior to the insolvency applica�on), then the discharge comes into effect

on the first anniversary of their insolvency declara�on. Such a discharge also provides for individuals who were held jointly liable

regarding liabili�es pertaining to a insolvency estate within a similar fixed term (for instance legal representa�ves of legal

en��es). The discharge of the debtor shall not terminate insolvency proceedings regarding further liquida�on and distribu�on of

the insolvency estate, including any other debtor’s assets deliberately concealed.

IV.  PROTECT ION OF VULNERABLE  D ISTRESSED
DEBTORS HOLD ING A PR IMARY RES IDENCE
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A special regime for protec�ng primary residences of eligible individuals considered to be vulnerable distressed debtors i.e.

(having an income up to €21,000, immovable property of a value up to €180,000 or movable assets up to €21,000 dependent on

the size of their household) has been introduced, which provides for a sale and lease back scheme for primary residences and

the establishment of a new organisa�on to implement said process. According to this scheme, in the event that a vulnerable

debtor is declared insolvent or that enforcement proceedings regarding their primary residence are ini�ated, they may submit a

request under the new regime, which then acquires ownership right over the debtor’s immovable property at market value price

as determined by a cer�fied valuator. In return, the new organisa�on shall lease the same property to the debtor for twelve

years for a set amount of monthly rent (to be determined primarily based on the applicable housing loans’ average interest rate).

The debtor may be en�tled to re-purchase the property at a price objec�vely determined under the provisions of the new Law

upon fulfilment of their rental payment obliga�ons. This new regime will be run by a private sector en�ty which will oversee the

process with specific du�es and requirements set in out in a concession contract agreed with the Greek State following selec�on

via a public bidding process.

V.  EARLY  WARNING MECHANISM AND BORROWERS’  SERV ICE  CENTRES

The new Law introduces an early warning electronic mechanism, supervised by the Special Secretariat for Private Debt

Administra�on of Ministry of Finance, in which debtors who apply are classified in three risk levels (low, medium and high). If a

debtor has been classified as of medium or high risk and is a natural person, then depending on their profession or business

ac�vity, they dcan contact either the competent Borrower Service Centres (if they don’t earn income from said business or

freelance ac�vity) or the relevant Professional Chambers and Associa�ons (if they earn income from said business or freelance

ac�vity), so that the debtor may receive free, specialised advice rela�ng to the status of their debts and the possible op�ons for

se�ling them under the new Law.

All in all, the new legal framework improves pre-insolvency and insolvency processes making them simpler and faster, enhancing

the transparency of all ac�ons and easing communica�ons between creditors, debtors, liquidators, rapporteurs and the

competent court authori�es in general. The new Law integrates all possible instruments for debtors and creditors to pursue

effec�ve preven�ve restructuring and insolvency procedures, which will hopefully result in the quick restora�on of produc�ve

assets to func�onal use, a reasonable rate of recovery of claims for creditors and a second chance to over-indebted persons in

Greece.
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