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This  i s  the s ix th  of  a seven-par t  ser ies  on the appl ica t ion of  US sanc t ions to  the sh ipping

communi ty .

This ar�cle will focus on conflicts of laws stemming from the EU Blocking Statute and US an�boyco� law, both of which are

intended to prevent par�es from complying with a disfavored sanc�ons regime. The ar�cle will highlight some of the inherent

conflicts in dealing with mul�ple conflic�ng sanc�ons regimes. It follows our comprehensive summary of sanc�ons and shipping,

which covered several of the issues herein in some detail.

ANT IBOYCOTT  LAW:  IN GENERAL

An�boyco� law is essen�ally the inverse of sanc�ons law. Sanc�ons law generally is

designed to prevent par�es from dealing with sanc�oned persons or countries.

An�boyco� law is designed to prevent par�es from complying with another

country’s sanc�ons law. In theory, an�boyco� law always creates a conflict in law

where both the an�boyco� law and sanc�ons law apply; a party must choose

whether to comply with the sanc�ons law and violate the an�boyco� law or comply

with the an�boyco� law and violate sanc�ons.

EU BLOCKING STATUTE

In  Genera l

The EU blocking statute (Council Regula�on No 2271/96) (the “Blocking Statute”) was adopted by the Council of the European

Union in 1996. It was ini�ally enacted primarily to combat US sanc�ons on Cuba, Iran and Libya. In conjunc�on with the Blocking

Statute, some EU member states, notably Germany, enacted domes�c laws to combat all sanc�ons not supported by the EU.

As described in our 2018 ar�cle, the US unilaterally pulled out of the JCPOA (Iran nuclear deal) and re-imposed all secondary

sanc�ons and some primary sanc�ons against Iran that had been li�ed. In response, and in an a�empt to salvage the JCPOA, the

EU ac�vated and updated the Blocking Statute to prevent EU persons from complying with the re-imposed US secondary

sanc�ons on Iran.
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The Blocking Statute generally applies, inter alia, to EU na�onals, companies organized in the EU and any en��es controlled by

EU persons. As amended, the Blocking Statute now applies to the US secondary sanc�ons that were li�ed under the JCPOA, as

well as certain prohibi�ons on reexpor�ng US-origin goods from a third country to Iran. The Blocking Statute provides that an EU

person may not “comply, whether directly or through a subsidiary or other intermediary person, ac�vely or by deliberate

omission, with any requirement or prohibi�on, including requests of foreign courts, based on or resul�ng, directly or indirectly,

from the [applicable US sanc�ons].” An EU person that can demonstrate that its interests would be “seriously damaged” by

adhering to the Blocking Statute can request authoriza�on from the European Commission to permit such EU person to comply

with the relevant sanc�ons, in whole or in part.

The Blocking Statute also gives EU persons the right to sue to recover any damages

caused by the applica�on of the applicable US sanc�ons “or by ac�ons based

thereon or resul�ng therefrom.” Finally, the Blocking Statute provides that any EU

person whose economic and/or financial interests are “affected, directly or

indirectly,” by the specified US sanc�ons, or by “ac�ons based thereon or resul�ng

therefrom,” should inform the European Commission.

The Blocking Statute is enforced by the EU member states, not by the European

Commission, and the member states are tasked with assessing penal�es for

noncompliance. The various EU member states have taken different approaches to

enforcing the Blocking Statute. In some member states, a breach is a criminal

offense; in other states, it is just an administra�ve offense. The UK has dra�ed

regula�ons that would retain the Blocking Statute (as applied to UK persons) post-

Brexit.

Appl ica t ion of  the B lock ing S ta tu te

In the Guidance Notes to the Blocking Statute, responding to the ques�on of whether an EU person is required to do business

with a sanc�oned country, the answer given is:

EU operators are free to conduct their business as they see fit in accordance with EU law and na�onal applicable laws.

This means that they are free to choose whether to start working, con�nue, or cease business opera�ons in Iran or Cuba,

and whether to engage or not in an economic sector on the basis of their assessment of the economic situa�on. The

purpose of the Blocking Statutes is exactly to ensure that such business decisions remain free, i.e., not forced upon EU

operators by the listed extraterritorial legisla�on, which the Union law does not recognise as applicable to them.

The Guidance Notes suggest that the Blocking Statute applies where the decision to refrain from doing business with Iran is

driven by an inten�on to comply with the targeted US sanc�ons, not where it is driven by business decisions (and it is unclear

whether or to what extent the Blocking Statute applies where there is a mix of mo�va�ons). In prac�ce, it can be difficult to

determine whether an EU person’s decision not to engage in business with Iran is driven by the targeted US sanc�ons rather

than other business mo�va�ons.
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Difficult issues o�en occur when nego�a�ng agreements such as loan agreements, charterpar�es, etc. EU par�es o�en will want

a carve-out from any applicable sanc�ons clause so as not to run the risk of viola�ng the Blocking Statute. But non-EU par�es

(and in some cases, even EU par�es) may not want to create a situa�on in which their counterparty may cause a viola�on of US

sanc�ons, which may have nega�ve consequences to any or all involved.

EUROPEAN CASELAW INVOLV ING THE BLOCKING
STATUTE  AND US SECONDARY SANCT IONS

A handful of recent European cases have shed some light on the scope of the

Blocking Statute and US secondary sanc�ons, although considerable uncertainty

remains:

In Mamancochet Mining Limited v Aegis Managing Agency Ltd [2018]
EWHC2643, an English High Court case, an EU insurer sought to avoid payment
on an insurance claim involving Iran on the grounds of the insurance sanc�ons
clause. The court held that the sanc�ons clause did not permit the insurer to
refuse to make payment because it was not clear that secondary sanc�ons on
Iran would apply to the insurance payment. As an alterna�ve argument, the
claimant argued that the insurer could not invoke the sanc�ons clause to escape
payment, since this would violate the Blocking Statute. This issue did not require determina�on by the court because it found
that the defendants were not en�tled to rely on the sanc�ons clause to avoid payment. However, the judge, while specifically
not expressing a “concluded view” on the point, said that he saw considerable force in the argument that the Blocking
Statute was not engaged where an obliga�on is suspended under a sanc�ons clause. If correct, this posi�on would imply that
complying with a contractual provision to comply with US sanc�ons on Iran should be viewed as dis�nct from and treated
differently from complying with the actual sanc�ons themselves, with only the la�er (direct compliance with the sanc�ons)
being caught by the Blocking Statute. However, the comments were made in obiter and in the context of the par�cular facts
of the case. For further WFW analysis on this decision, please see our October 2018 ar�cle.

In Lamesa Investments Limited v Cynergy Bank Ltd [2020] EWCA Civ 8212, an EU borrower stopped making payments on a
loan agreement to a lender that had become subject to US secondary sanc�ons on Russia. Both the English High Court and
the Court of Appeal found that US secondary sanc�ons cons�tuted mandatory provisions of law, and that withholding of
payments cons�tuted “compliance” with law for purposes of the loan agreement. This may seem surprising on the basis that
the US secondary sanc�ons do not impose direct obliga�ons on non-US persons (the consequence of a viola�on of secondary
sanc�ons is not a criminal or civil penalty, but being frozen out of US markets in some capacity). Although the sanc�ons in
ques�on in this case were not covered by the Blocking Statute, the court noted that the language of the Blocking Statute
refers to the relevant US secondary sanc�ons as imposing a “requirement or prohibi�on” on EU en��es subject to it, and
commented that this was the reality of the posi�on; because of the consequences of breach, US secondary sanc�ons must
be seen as an “effec�ve prohibi�on.” For further WFW analysis, please see our July 2020 ar�cle and our summary of
sanc�ons and shipping.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3

https://www.wfw.com/articles/effect-of-changing-sanctions-regime-on-sanctions-exclusion-clauses/
https://www.wfw.com/articles/loan-agreements-and-sanctions-lamesa-investments-limited-v-cynergy-bank-limited%C2%B9/
https://www.wfw.com/wp-content/uploads/2020/10/Report-Sanctions-Shipping-October.pdf


In Payesh Gostaran Pishro Ltd v Pipe Survey Interna�onal CV and P&L Pipe Survey (Case No C / 10/572099 / HA ZA 19-352,
decided Apr. 1, 2020), a case decided by the Court of Ro�erdam, Netherlands, a Dutch company that had entered into a
contract to provide pipe inspec�on services for an Iranian company argued that upon the imposi�on of US secondary
sanc�ons, it should be excused from further performance under the contract due to force majeure. The court discussed the
Blocking Statute as part of its determina�on that the US secondary sanc�ons should not be viewed as crea�ng a legal
impossibility to performance, since the secondary sanc�ons are explicitly not viewed as binding law under the Blocking
Statute. The court then determined that although the business risks to the Dutch company of poten�ally being closed off
from US markets may be substan�al, they did not cons�tute force majeure.

Mamancochet seems to reach quite different conclusions from Lamesa, with differing implica�ons. Mamancochet might be seen

as intended to apply a narrow view of when US secondary sanc�ons apply, while Lamesa recognizes the significant poten�al

economic consequences of a viola�on of such sanc�ons. The caselaw on US secondary sanc�ons and the Blocking Statute is s�ll

developing.  What is clear is that par�es need to consider exactly how they wish US secondary sanc�ons, the Blocking Statute

and any tensions between them to apply in the context of their arrangements, and set this out as clearly as possible in their

contracts.

PART I ES  OFTEN  NEED  TO
NAV IGATE  THROUGH NARROW
STRA I TS  TO  AVO ID  V IOLAT ING
SANCT IONS  LAW AND
ANT I BOYCOTT  LAW

US ANT IBOYCOTT  LAW

In  genera l

In general, US an�boyco� law operates similarly to the Blocking Statute, in that it prohibits US persons from par�cipa�ng in a

boyco� that is not supported by the US. However, there are mul�ple differences, including the primary targets of and opera�on

of the an�boyco� law.

His tor y,  po l icy and adminis t ra t ion

US an�boyco� law was enacted largely in its current form in 1979 as part of the Export Administra�on Act. The Export

Administra�on Act was repealed in 2018, but the an�boyco� law was retained pursuant to the An�-Boyco� Act of 2018. The

opera�ve provisions of an�boyco� law are found in Part 760 of the Export Administra�on Regula�ons (EAR) promulgated and

administered by the Bureau of Industry and Security (BIS), which is part of the Department of Commerce. This contrasts with US

sanc�ons, which are administered by the Office of Foreign Assets Control (OFAC), part of the Department of the Treasury.
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US an�boyco� law applies to any “unsanc�oned foreign boyco�,” which is generally

a boyco� that is not supported by US policy. There is no precise defini�on of what

cons�tutes an unsanc�oned foreign boyco�, but historically, the term has been

applied to only one boyco�: the Arab League Boyco� of Israel. It is possible that US

an�boyco� law could apply to other boyco�s, most notably in recent years, the

Saudi Arabia-led boyco� of Qatar that began in 2017. However, BIS has issued no

guidance to suggest that the boyco� of Qatar or any other boyco� is subject to US

an�boyco� law, and the only boyco� that has been explicitly targeted by BIS

remains the Arab League Boyco� of Israel.

Operat ion of  ant iboycot t  law

US an�boyco� law applies to US persons, which are generally defined to include US residents and na�onals, en��es organized in

the US, US branches or offices of non-US persons, and other en��es “controlled in fact” by US persons. Whether a non-US en�ty

is “controlled in fact” is determined based on facts and circumstances, with certain guidelines and presump�ons. In par�cular, it

is possible that a non-US en�ty that is owned less than 50% by a US person can s�ll be deemed “controlled in fact” by a US

person.

US an�boyco� law also applies only to ac�vi�es undertaken in US interstate or foreign commerce. A transac�on that falls

outside of US interstate or foreign commerce is not subject to US an�boyco� law, even if a US person is involved.

US an�boyco� law generally provides that US persons cannot:

1. refuse, or require another person to refuse, to do business with a boyco�ed country;

2. discriminate on the basis of race, religion, sex, or na�onal origin;

3. furnish informa�on on race, religion, sex, or na�onal origin; or

4. furnish informa�on regarding past business with a boyco�ed country;

in each case, with intent to comply with an unsanc�oned foreign boyco�.

In addi�on, a US person who receives a request to support an unsanc�oned foreign

boyco� (whether by refusing to do business or by furnishing informa�on) generally

must report the request to the Department of Commerce.

Impl ica t ions for  sh ipping
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US an�boyco� laws are typically most relevant to the shipping sector in nego�a�ng ship sales, charters, loans and other

agreements. Especially in the context of ship sales and charters involving non-US persons, agreements will o�en require the

seller or owner to represent that the relevant ship has never traded with Israel, and in the case of a charter, may provide that the

ship will not trade with Israel. Any such language may cons�tute a viola�on of US an�boyco� law (although the precise

applica�on of the law depends on the specific facts and circumstances). More broadly, agreements some�mes provide that the

par�es represent and covenant that they have not violated or will not violate the sanc�ons law of any country, without referring

specifically to Israel or the Arab League Boyco�. It is possible (although far from certain) that such language will also trigger a

viola�on.

CONCLUS ION

The Blocking Statute, US an�boyco� law and other laws that prevent par�es from complying with another sanc�ons regime

create complex problems for the interna�onal shipping community. Par�es o�en need to navigate through narrow straits to

avoid viola�ng sanc�ons law and an�boyco� law. There may be �mes in which at least a risk of a viola�on of some law will occur

by necessity, in which case, par�es will need to balance carefully the poten�al consequences of viola�ng a respec�ve country’s

legal regime. Par�es should consider these issues carefully in documen�ng their contractual rela�onships to ensure that their

contracts reflect the agreed-upon balance of such considera�ons.
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