
" Th i s  c a s e  ra i s e s  t h e
que s t i o n  o f  whe t h e r
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and  po l i c e  re v i ew s
and  remove  o r  redac t
re v i ew s . "
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For mos t  t rave l lers ,  pre-Covid 19 t rave l  meant  researching and inves t igat ing hote l s ,  res taurants ,

a t t rac t ions,  a i r l ines  and cru ise l ines  on a range of  webs i tes .  Tr ipAdvisor  i s  perhaps the mos t  wel l -

known and prominent ,  bu t  recent ly  o ther  s i tes  o f fer ing s imi lar  rev iew-based content  have become

more wel l -known and used.  So per vas ive i s  the in f luence of  rev iews by o ther  t rave l lers  that  on l ine

t rave l  agencies  (“OTAs”)  have a lso expanded to inc lude rev iews in  the i r  on l ine booking p la t forms.

An American resident of Thailand recently posted less than favourable reviews on

several pla�orms on his experience at a hotel on Koh Chang Island. There is some

controversy and dispute over the events in ques�on and steps taken to address the

review. Ul�mately, the hotel filed criminal charges against the American for

defama�on and breaches of Thailand’s Computer Crimes Act (2007). The accused

American faces a maximum sentence on convic�on for criminal defama�on of

imprisonment for two years and/or a fine of THB200,000 (approximately US$6,335).

The accused American also appears to have been charged for pos�ng allegedly false

informa�on online in breach of the Computer Crimes Act. The maximum sentence

on convic�on is imprisonment for maximum five years and/or a fine of THB100,000

(approximately US$3,200).

Thailand allows for both criminal and civil defama�on proceedings. Procedurally,

once criminal defama�on charges are filed, the accused must be arrested and apply to be released on bail. For foreigners in

Thailand, this can require that they surrender their passports.This can make daily life extremely difficult as foreign residents are

required to produce their passports frequently as the only acceptable proof of their iden�ty and Thai immigra�on laws require

foreigners to carry their passports at all �mes. It can be extremely difficult to obtain permission to leave Thailand for foreigners

and Thai ci�zens on bail.
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"Unde r  Tha i  l aw,  a
d i re c t o r  c an  be
cha rged  and
p ro s e cu t ed  f o r
de f ama t i on
commi t t e d  by  t h e
company .  Conv i c t i o n
o f  d i re c t o r s  t e nd s  t o
f o cu s  on  t h e i r
i n vo l v emen t  i n
web s i t e  con t e n t . "

Criminal defama�on proceedings can take years to conclude and an accused remains on bail for the dura�on of the proceedings.

Even in circumstances where an accused agrees to plead guilty to a lesser offence, this may nevertheless result in a convic�on

and a criminal record. For foreign residents of Thailand, a criminal record may jeopardise their residency and employment in

Thailand and complicate interna�onal travel. For individuals who are directors or professionals, a criminal convic�on may

prevent them from con�nuing to serve in these capaci�es. Against a backdrop of global media focus and a�en�on on the

criminal charges and poten�al imprisonment, efforts are being made to resolve the dispute.

While this case highlights the poten�al criminal consequences of a less than favourable online review for individuals, the current

media focus does not address a larger and more significant issue: whether the risk of criminal prosecu�on will force websites

and pla�orms to more proac�vely moderate and police reviews and remove or redact reviews considered poten�ally in breach

of laws such as Thailand’s defama�on under the Criminal Code and the Computer Crimes Act. Thailand is not the only

country/territory with civil and criminal laws affec�ng publica�on of content. For OTAs, websites and pla�orms, which have

taken a global rather than local approach to such issues, this case may serve to highlight the need to con�nually monitor

developments, par�cularly where content can result in criminal charges.

Most, if not all, users of OTAs, pla�orms and websites would be dubious about

hotels, restaurants, a�rac�ons, airlines and cruise lines which only had posi�ve and

favourable reviews and would typically expect a balanced and fuller view across a

range of reviews. Many users will look to nega�ve reports and the responses of

hotels, restaurants, a�rac�ons, airlines and cruise lines to see how they deal with

problems which may arise on their trips. Realis�cally, problems and issues will arise

during travel and reviews which demonstrate that the hotel, restaurant, a�rac�on,

airline or cruise line took steps to address and rec�fy the problem to the sa�sfac�on

of the traveller/s can be a be�er adver�sement than a series of posi�ve reviews.

OTAs, websites and pla�orms may now need to more finely balance the need for

objec�ve and independent reviews with their exposure to criminal charges. More

proac�ve ve�ng of reviews posted on OTAs, websites and pla�orms is likely to result

in a more cau�ous and conserva�ve approach to reviews and content and OTAs,

websites and pla�orms would need to devote greater resources to modera�ng reviews and the comments on and reac�ons to

reviews as these could also breach Thailand’s Criminal Code and the Computer Crimes Act.

Under Thai law, a director can be charged and prosecuted for defama�on commi�ed by the company. Convic�on of directors

tends to focus on their involvement in website content. The greater the level of involvement of directors in website content, the

greater the risk of convic�on. Although directors who can demonstrate that they were not involved in the selec�on and

publica�on of the defamatory ar�cle have good grounds to expect such charges to be dismissed, the risk of convic�on would

increase if the accused director was involved in reviewing and ve�ng reviews or was responsible for the team which did so.
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" The  Compu t e r
C r ime s  Ac t  e xp re s s l y
ex t e nd s  i t s
j u r i s d i c t i o n  and
c r im i na l  o f f e n ce s  t o
s e r v i ce  p ro v i d e r s ,
wh i c h  coope ra t e
w i t h ,  con s en t  t o  o r
o t h e r w i s e  a i d  and
abe t  a  b rea ch  o f  i t s
p ro v i s i o n s . "

For OTAs, websites and pla�orms with no opera�ons in Thailand, the greatest risk may be that their directors are charged and

that they only become aware of this when the director is arrested on arrival in Thailand. The accused director would need to

apply for bail and may not be permi�ed to leave Thailand un�l judgment. The process could take several years. It is not unusual

for an accused to be invited to plead guilty to a lesser charge. Whilst this may be a temp�ng way to bring the criminal

proceedings to an end, this may require the accused to plead guilty to the lesser charge in circumstances where the accused

director would only be involved because of their role as a director. As noted above, a criminal convic�on may have significant

repercussions for a director, par�cularly in rela�on to their con�nued suitability to serve as a director.

In addi�on, the Computer Crimes Act expressly extends its jurisdic�on and criminal

offences to service providers, which cooperate with, consent to or otherwise aid and

abet a breach of its provisions. This would include in rela�on to pos�ng false

informa�on online, which appears to be the basis of the charges against the accused

American under the Computer Crimes Act. Prosecu�on of companies tends to focus

on the owner of the website or pla�orm rather than its directors but this would not

preclude a�empts to charge and prosecute directors for the acts of the company

which owns the website or pla�orm or where the company is listed and ownership is

diverse and fragmented. Although the risk of criminal prosecu�on of offshore OTAs,

websites and pla�orms currently appears moderate, the publicity surrounding such

charges against an offshore OTA, website or pla�orm may create more significant

problems. Adver�sers and hotels, restaurants, a�rac�ons, airlines and cruise lines

may be less willing to be publicly associated with the OTA, website or pla�orm

charged under such legisla�on.

In recent weeks, the Thai government has used its powers under the Computer Crimes Act (2007) to order websites including

Facebook, Twi�er and YouTube to remove content which the Thai government deems in breach of this Act. Whilst the focus

remains on more poli�cal content, the powers of the government are broad and expansive and do not expressly exclude the

content of travel and tourism-related OTAs, websites and pla�orms.

Na�achat Urairong, a former Associate in our Bangkok office, also contributed to this ar�cle.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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