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The recent  case of  Premier  Engineer ing (L inco ln)  L td v  MW High Tech Projec ts  UK L td¹  i s  one of

severa l  UK Technology and Cons t ruc t ion Cour t  cases  ar i s ing out  o f  the d ispute- laden deve lopment

of  an energy- f rom-waste  p lant  in  Hul l .  The par t ies ’  d ispute cent red on the number of  hours  worked

by cer ta in cons t ruc t ion operat ives ,  and therefore the amount  due for  the prov is ion of  that

manpower.  Whi le  the judgment  does not  contain new law and is  h igh ly  fac t -spec i f ic ,  i t  ser ves  as  a

reminder of  the impor tance of  ensur ing that  any contrac tua l  arrangements  agreed between par t ies

are proper ly  documented to avoid cos t ly  i ssues  fur ther  down the l ine.  I t  a l so demons t ra tes  the

impor tance of  ensur ing that  any contemporaneous records,  such as in  th is  case t imesheets ,  are

accurate a t  the t ime of  the i r  creat ion before s igning of f  on them, as  such records may be key

evidence in  any subsequent  d ispute concerning the fac tua l  s i tua t ion dur ing a projec t ,  and centra l

to  subs tant ia t ing a par ty ’s  quantum c la im.

THE  BACKGROUND

Pursuant to an EPC contract, MW High Tech Projects UK Ltd (“MW”) was engaged in

the construc�on of a £150m energy-from-waste plant known as the Energy Works

Hull Project (“the Project”). The Project has been beset with difficul�es, resul�ng in

mul�ple claims brought by numerous par�es, including a £133m claim arising out of

the termina�on of the EPC contract. The English court has, so far, handed down no

fewer than five separate judgments, covering issues ranging from the validity of

payment no�ces², to the nature of works carried out at an energy-from-waste plant³,

the jurisdic�on of an adjudicator⁴, and most recently, the effect of an assignment of

a sub-contract⁵. The issues arising out of the termina�on of the EPC contract are yet

to be determined.
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MW ini�ally only engaged Premier Engineering (Lincoln) Ltd (“Premier”) to supply support steelwork for the Project. However,

following disputes with its previous sub-contractor, MW engaged Premier to provide labour and materials from �me to �me,

usually specifying the resources required on a weekly basis for the week ahead. By that point the Project was in delay and it was

“financially impera�ve” for MW to advance the works because of the heavy penal�es for delays imposed under the EPC

contract. On 12 February 2018, a mee�ng took place between the representa�ves of MW and the owner of Premier to discuss

Premier taking on a greater role in the Project. From that point on, Premier’s presence on site increased significantly, leading to

MW describing Premier as “key to our success”.

Timesheets  and turns t i le  data

At the 12 February 2018 mee�ng, Premier presented a document se�ng out terms under which it would be prepared to provide

its increased services, including that all hours worked by Premier’s opera�ves would be recorded on signed �mesheets. MW did

not formally agree with those terms at the mee�ng but did subsequently order from Premier without proposing alterna�ve

terms. The system for payment of Premier’s invoices was that, usually at the end of each week, Premier would present

�mesheets to MW which set out the hours that Premier’s workforce had worked. The �mesheets would then be signed off by

someone at MW, and were used by Premier to raise an invoice, as well as to pay its workforce.

On many construc�on sites, turns�le data, which records �mes of arrival and

departure, is used to check a contractor’s claimed hours. However, while turns�les

were installed at the site in this case, certain work was carried out by Premier’s

opera�ves outside the turns�les, and Premier considered that the turns�les did not

always func�on correctly. Premier instead installed a biometric clock to keep a

record of hours worked by its personnel.

Despite this, the judge found that MW’s approach to invoices issued by Premier

following installa�on of the biometric clock varied. MW con�nued to look at the

turns�le data internally when considering Premier’s �mesheets and invoices, but

approved payment of some invoices in full even where the turns�le data apparently

supported a reduc�on of certain invoiced amounts; for other invoices, MW paid

reduced amounts based on the data from the biometric clock; and then later, MW applied reduc�ons to invoices based on

turns�le data. The par�es had discussed the use of turns�le data throughout the period, both in emails and in-person mee�ngs,

but no formal agreement was prepared se�ng out the final posi�on.

MW’s witnesses explained that MW intended to claw back any overpayments from Premier at a later date and suggested that

MW had told Premier of this inten�on. The judge rejected this evidence, deciding that the explana�on for MW’s varied approach

to payment of invoices related to MW’s reliance on Premier: MW kept Premier happy (and thus on-site) by paying invoices in full

during the period of the Project when Premier was indispensable. Once Premier’s involvement was winding down, MW reverted

to reducing invoice payments based on turns�le data.

Terminat ion
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Premier argued that, following a “big push” to complete works, on 9 July 2018 MW requested that, other than the QA team, it

“remove its labour from site forthwith”. Having li�le alterna�ve, Premier was obliged to dismiss its workforce, ul�mately

agreeing (following picke�ng) to pay three weeks’ pay in lieu of no�ce, which it contended that MW had agreed to reimburse.

However, MW argued that it did not instruct Premier to withdraw its labour and denied agreeing to cover the addi�onal three

week’s pay for Premier’s workforce.

Further invoices were raised by Premier, but although some payments were made in

rela�on to pre-9 July 2018 invoices, significant sums remained outstanding. A�er

Premier removed QA documenta�on from the site, MW agreed to pay £850,000,

leaving the final valua�on and payment of Premier’s en�tlement to be nego�ated.

The nego�a�ons failed and Premier commenced proceedings.

THE  JUDGMENT

As Mr Jus�ce Stuart-Smith noted, the various disputes between the par�es largely

resulted from an absence of formality in making contractual arrangements. For

instance, MW did not formally accept the terms on which Premier was prepared to

increase its presence on site as proposed at the mee�ng on 12 February 2018.

However, by placing an order for labour, materials and plant, the judge considered that MW accepted Premier’s terms through

conduct. Similarly, in April 2018 the par�es discussed the basis on which Premier would be paid by reference to a document

which referred to �mesheets and biometric data, but not turns�le data. However, there was no formal acceptance by MW of the

agreement. And finally, the par�es had failed to record any agreement as to payment of further amounts to picke�ng ex-Premier

employees, with the judge no�ng “a remarkable absence of documenta�on surrounding this episode.”

In a highly fact sensi�ve judgment, Mr Jus�ce Stuart-Smith held that the par�es had agreed that:

MW would provide Premier with at least one week’s no�ce of termina�on;

Labour would be valued by reference to the �mesheets signed by MW, checked against data obtained from the biometric
clock but not data from the turns�les; and

MW had agreed to contribute £85,000 to end the picke�ng in July 2018, but not to reimburse Premier for three week’s
wages.

Mr Jus�ce Stuart-Smith noted that prior to the introduc�on of the biometric clock, the �mesheets were the “best evidence of

hours worked by Premier’s workforce”, and indeed, following an ini�al discrepancy between the biometric clock data and

�mesheet hours, there was a reasonably close correla�on between biometric clock hours, �mesheet hours and invoiced hours.

As a result, Premier was en�tled to recover on the basis of �mesheet hours, subject to checks against biometric data where it

was available.

CONCLUS ION
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This decision demonstrates the importance of clearly recording contractual

arrangements, even (and perhaps especially) in circumstances where projects are

fast-moving and commercial pressures mean that compromises must be made to

ensure that deadlines can be met.

Mr Jus�ce Stuart-Smith’s judgment also emphasises that par�es should treat the

system of checking and signing off on �mesheets seriously. As he noted, such a

system is universally intended to guard against corrup�on and ensure that sub-

contractors are paid sums to which they are genuinely thought to be en�tled.

Because of that, �mesheets are therefore the primary source of evidence for the

par�es and the court. Simply rubber-stamping �mesheets without carrying out any

meaningful check subverts the purpose of the system, and as this case shows,

deliberately overpaying in the hope of clawing back monies later, stores up trouble

for the future. The �me to dispute the invoices was when the par�es had current knowledge of each invoice and the work

carried out on site, not a�er the invoices had been paid and the final account was being calculated.

This case, and the numerous other decisions that have arisen out of the Project, also serves as a cau�onary reminder of the

poten�al breadth of disputes that may arise in rela�on to such large-scale construc�on projects, par�cularly where the par�es

are under serious pressure to meet deadlines.

This ar�cle was wri�en by London Dispute Resolu�on Co-Head Rebecca Williams, Senior Associate Mark McAllister-Jones and

Idil Yusuf, a trainee solicitor in our London office.

[1] [2020] EWHC 2484 (TCC)

[2] C Spencer Ltd v MW High Tech Projects UK Ltd [2020] EWCA Civ 331, see our briefing note here

[3] Engie Fabricom (UK) Ltd v MW High Tech Projects UK Ltd [2020] EWHC 1626 (TCC)

[4] MW High Tech Projects UK Ltd v Balfour Bea�y Kilpatrick Ltd [2020] EWHC 1413 (TCC)

[5] Energy Works (Hull) Ltd v MW High Tech Projects & Ors [2020] EWHC 2537 (TCC)
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