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INTRODUCT ION

In an important recent judgment¹, in which this firm acted for the successful

claimant lenders, the Commercial Court in London has comprehensively rejected

arguments advanced by two sons of a shipping magnate – who, together with their

father, had given the claimants a number of personal guarantees of a series of

shipping loans – that (i) they had acted under their father’s undue influence; and (ii)

the claimants had been put on inquiry of this. In giving judgment, the Judge (Jacobs

J) reviewed the authori�es and helpfully clarified a number of aspects of the law of

undue influence, which will be of interest both to legal prac��oners advising on

personal guarantees and related security and to lenders seeking to obtain such

security.

BACKGROUND

The claim was brought by a number of companies managed by Yield Street Management, LLC, a US online investment pla�orm,

for recovery of some US$76.7m owed under various loans to ship-owning corporate borrowers, advanced to finance the

acquisi�on of end-of-life vessels for demoli�on, that three members of the Dubai-based Lakhani family had personally

guaranteed. The claimants had, as they were en�tled², chosen not to wait for defences to be filed before applying for summary

judgment. One of the guarantors, Tahir Lakhani, did not contest the claim for judgment but his two sons, Ali and Hasan, filed

witness statements in which they maintained that their father had ‘instructed’ them to sign their guarantees, and that they had

understood neither the nature of the loan transac�ons nor the risks involved.

UNDUE INFLUENCE:  THE  LAW
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Under English law (which was the governing law of the guarantees), a party may avoid liability for a transac�on (including a

guarantee, loan or mortgage) by showing that he or she was ‘unduly influenced’ to enter the transac�on and that the other

party (usually a lender) was put on inquiry as to some equitable wrong but failed to take reasonable steps to sa�sfy itself that

the party influenced has been made aware of the risks. The risk of a guarantee being set aside for undue influence is well-known

to UK lenders and their legal advisers in the context of business loans secured over English matrimonial homes. It is standard

prac�ce for such lenders to require spouses to take independent legal advice and for the solicitor advising them to confirm this

to the lender, the so-called Etridge guidelines, named a�er the House of Lords decision in the case of that name³. This risk is

somewhat less familiar to commercial lenders ac�ve outside the UK residen�al market. However, it is one that clearly exists and

should not be ignored.

THE  PART IES ’  ARGUMENTS

In this case, both sons were joint shareholders and co-directors of the borrowers’

parent, North Star Mari�me Holdings Limited, which had given corporate guarantees

of the loans. However, their case was that the claimants were nevertheless put on

inquiry as to the influence they alleged their father exerted over them. They relied

on the fact that the claimants had dealt primarily with their father, who had worked

for over 40 years in the industry. They also relied on an email sent to their father by

GMTC LLC, a Greek based advisory bou�que that had sourced the transac�on for the

claimants. In the email, GMTC had made known the claimants’ requirement for the

sons to give guarantees in view of their co-ownership of the holding company,

although the email commented that the father would say that the borrowers’

business was ‘ul�mately all him’. The claimants had not been made aware of this email at the �me, but had to accept, for the

purposes of the summary judgment applica�on, that GMTC had sent it as their agent.

The claimants submi�ed that they were nevertheless not put on inquiry as to poten�al undue influence and, further, that there

was no actual undue influence. The claimants argued that they were not put on inquiry as it was en�rely natural for the sons, as

owners and directors of North Star, to give guarantees of loans advanced, ini�ally, to refinance other loans from different lenders

of which they had also provided personal guarantees. As such, it could not be said that the rela�onship between the debtors

(the borrowers) and the sure�es (the sons) was not commercial. Nor could it be said that the transac�on was not to the sons’

financial advantage. Having failed to advance a case of any overt acts of improper pressure or coercion by their father, the sons

could not show actual undue influence, and the fact that Tahir wielded considerable influence over his sons did not suffice. In

short, the sons were not alleging any ‘conscious act of wrongdoing’⁴ by their father.
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The sons contended that the fact the loans were for significant sums which, they claimed, substan�ally exceeded their assets

‘and so could ruin them’ sufficed to put the claimants on inquiry. Further, the fact that the sons were the 100% owners and

directors of North Star did not, they said, assist the claimants because such interests were “not a reliable guide to the iden�ty of

the persons who actually had the conduct of the company’s business” (per Lord Nicholls of Birkenhead in Etridge). They also

relied on another authority sugges�ng that a bank is put on inquiry in a case where the guarantor is a director and/or

shareholder but does not have substan�al involvement in the business⁵. The fact that their father was, as they described him, an

‘aggressive and domineering man’, who they alleged ‘completely controlled the business’ and caused their ‘unthinking and

unques�oning approach to signing documenta�on placed in front of them’ sufficed to show his undue influence over them.

THE  JUDGMENT

Dismissing the sons’ case, the Judge held that the sugges�on that they had not

understood the nature of their guarantees ‘carries no convic�on at all’. The Judge

noted that both had obtained business degrees and had worked, respec�vely, in a

law firm and a bank before joining the family business. Nor had the claimants been

put on inquiry of any poten�al undue influence. To the contrary, it was ‘en�rely

natural’ for the claimants to seek guarantees from individuals who were the

borrowers’ beneficial owners. Whilst those cases in which a lender is put on inquiry

extend beyond the rela�onship of husband and wife and include that of parent and

child, the rela�onship here was a commercial one, with both sons involved in the

borrowing group’s business ‘who could be regarded as capable of looking a�er

themselves and understanding the risks involved in the giving of guarantees’. They

were not children, but ‘well-educated individuals in their 20s or 30s’ in whom their father ‘had sufficient confidence to vest the

en�re ownership of the ship recycling business in order to accomplish family succession’. They were also the borrowers’

beneficial owners, from whom guarantees would ordinarily be expected in a ship finance transac�on. Whilst the Judge agreed

that the mere fact of a shareholding or directorship interest in a borrowing company is not of itself a reliable guide to whether

an individual guarantor has conduct of that company’s business, this factor alone is not sufficient to put a lender on inquiry, but

rather will depend on the commercial background. This provides helpful clarifica�on of the dicta of Lord Nicholls in Etridge

(quoted above). In this case, the claimants were not put on inquiry when that commercial background was taken together and

considered as a whole.

The Judge further held that there was no actual undue influence in this case. For this purpose, mere influence was not sufficient,

it had to be ‘undue’, which connoted impropriety or influence that has been ‘misused’, for example the case of a husband who

prefers his interests to those of his wife and ‘makes a choice for both of them on that foo�ng’. By contrast, where a husband had

influenced his wife to mortgage the matrimonial home to obtain finance for an advantageous new lease, his influence was not

undue as he had not deliberately set out to take unfair advantage of her⁶. The Judge therefore rejected the sons’ case that their

father’s domina�on over them sufficed to show undue influence. Here, the father’s influence could not be said to be

unconscionable. This was not, for example, a case in which the sons were claiming that their father had withheld informa�on

that the companies were in a parlous financial state.

LESSONS LEARNED
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Personal guarantees are not infrequently taken in ship financing transac�ons, and

o�en are taken from individuals in family-owned businesses. This case illustrates the

importance of giving considera�on to the Etridge guidelines when seeking

guarantees from parents, spouses and their (adult) children or other family

members, especially where it is unclear whether or to what extent they are ac�vely

involved in the business. In this case, in which this firm had not advised on the

original loan transac�ons, the claimants had not been advised of the need to take

such protec�ve steps, enabling the sons later to raise undue influence defences,

albeit unsuccessfully.

At the outset of any loan transac�on, for a lender to require a personal guarantor to

take independent legal advice on their intended guarantee and to have such

guarantor’s solicitor confirm the giving of such advice is not an onerous step to take and has habitually and rou�nely been taken

in the residen�al mortgage context for the past 25 years. The alterna�ve would be for the lender to have a private mee�ng with

each such guarantor to warn them of the risks and urge them to take independent legal advice conduct, which most lenders

would be loath to do, or to conduct considerable due diligence to sa�sfy itself that there is no such risk, a process which may be

less than fully reliable, in each case with the risk of li�ga�on down the line if the loan goes into default and calls are made on the

guarantees.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 5


