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Many re la t ional  contrac ts ,  such as leases  or  long- term supply or  ser v ice agreements ,  inc lude

provis ions a l lowing one par ty  to  var y the contrac tua l  re la t ionship subjec t  to  the consent  o f  the

other  par ty .  In  the recent  case of  Apache Nor th Sea L td v  INEOS FPS L td¹ ,  the Engl i sh High Cour t

has prov ided welcome guidance about  how such provis ions are to  be appl ied,  and how the

‘reasonableness ’  o f  dec is ions to  wi thhold consent  can be assessed.  The Cour t  found that

contrac tua l  consent  prov is ions cannot  be used for  a co l la tera l  purpose in  order  to  coerce a

s igni f icant  a l tera t ion of  the r ights  enjoyed by one par ty  under that  contrac t .  The pr inc ip les  ar i s ing

out  o f  th i s  case are not  on ly  re levant  to  long term concess ion,  o f f  take and t ranspor ta t ion

agreements  in  the energy and mining sec tors  but  are genera l ly  appl icable to  a l l  (par t icu lar ly  long-

term) commerc ia l  contrac ts  wi th  such consent  prov is ions.

BACKGROUND

The dispute related to a Transport and Processing Agreement (TPA) which allowed

Apache to move oil from three oil fields in the North Sea through the For�es Pipeline

System (FPS), a pipeline system owned and operated by INEOS.

INEOS acquired the FPS from BP in 2017. It has recently embarked upon a £500m

programme of investment into the FPS, seeking to extend its lifespan into the 2040s.

This comes a�er a hairline fracture in the FPS, just months a�er INEOS’s acquisi�on,

resulted in a lengthy shutdown that forced Apache, Shell, BP and Total to

temporarily cease produc�on². With further shutdowns for planned maintenance

scheduled for 2021 (postponed from 2020 as a result of Covid-19), it is unsurprising

that INEOS is seeking addi�onal revenue from the users of the FPS³.

The TPA is a ‘send or pay’ contract: it requires Apache to move (or pay for) a par�cular quan�ty of oil per day, up to a fixed

maximum quan�ty. In return, its right to access the maximum en�tlement is contractually protected. The fixed maximum

quan�ty (derived from Apache’s es�mated quarterly produc�on profile) is set out in A�achment F to the TPA. Clause 5.05(a) of

the TPA allows Apache to amend A�achment F, and amend its es�mated produc�on profile, subject to:

there being uncommi�ed capacity in the FPS; and
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INEOS’s consent, such consent being not unreasonably withheld.

Apache sought to amend its produc�on profile in A�achment F to the TPA, which only covered the period up to the end of 2020,

to extend it through to 2040. The consequences of any failure to agree the amendment were a ma�er in dispute between the

par�es, but INEOS contended that the result would be that Apache would have no guaranteed en�tlement to any capacity in the

FPS beyond 2020.

INEOS stated that it was only willing to consent to the amendment if Apache agreed to pay an increased tariff under the TPA.

The High Court, in a trial of preliminary issues, was asked to determine the proper construc�on of Clause 5.05(a), and whether

or not INEOS was ac�ng reasonably, or ‘non-contractually’, by refusing to consent to the amendment to A�achment F unless

Apache agreed to pay an increased tariff.

THE  DEC IS ION

The vast majority of cases considering contractual consent provisions are landlord

and tenant disputes – for example, where a landlord has refused consent for an

assignment or sub-lease.

Mr Jus�ce Foxton primarily relied on the recent Supreme Court decision in Sequent

Nominees Ltd v Hau�ord Ltd⁴. Prior to Sequent Nominees, the English courts had

been inconsistent on the extent to which the reasonableness of a landlord’s decision

to withhold consent is a ques�on of fact or a ques�on of law. Put another way –

whether ‘reasonableness’ should be assessed by reference to the terms of the

bargain between the par�es, or according to some objec�ve standard of ra�onality.

In Sequent Nominees, Lord Briggs JSC wri�ng for the majority cau�oned against courts subs�tu�ng their own judgement for that

of the contractual decision maker. However, in determining the scope of the contractual decision maker’s power, the Court made

clear that it was necessary to construe the consent provision, in the context of the contract as a whole, to determine what the

decision maker was empowered to do and to consider.

Drawing on this, Mr Jus�ce Foxton said:

“[J]ust as it is important for the court not to trespass on issues which are properly part of the evalua�ve exercise for the consent-

provider under the guise of construing the contract, it is legi�mate for the court to consider to what extent the par�es can have

intended that one party would be subject to the risk of an adverse decision by its counterparty on a par�cular ma�er… [subject]

only of a requirement of good faith and ra�onality”.
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In that context, Mr Jus�ce Foxton stated that it would be unreasonable for a contractual decision maker to impose a condi�on

on the grant of consent which would fundamentally re-write the bargain between the par�es. Rather, consent clauses should be

construed, as a ma�er of law, on the basis that ‘they are not ordinarily intended to allow the consent-provider to override or

nullify a contractual right conferred elsewhere’. Mr Jus�ce Foxton accepted that a condi�on could be imposed to compensate for

or mi�gate the consequences of providing consent – for example, requiring a tenant to guarantee the obliga�ons of a poten�al

assignee with poor credit. However, it could not be used to ‘impair a right which the party seeking consent enjoys under the

contract.’

APPL ICAT ION

The Court found that on its proper construc�on, the TPA both en�tled and required

Apache to move all of its North Sea oil⁵ through the FPS for the dura�on of the

agreement. Contrary to INEOS’s case, the TPA was opera�ve for the life of the field

or un�l a termina�on event arose, not just un�l 2020 (with an op�on to extend).

Whether or not A�achment F contained an accurate produc�on profile did not affect

Apache’s right to transport and process its oil through the FPS. Accordingly, given

that right could not be affected by any amendment to A�achment F, it was

unreasonable and inconsistent with Apache’s contractual rights for INEOS to

condi�on its consent for an amendment to A�achment F on an increase in the tariff

set by the TPA.

KEY TAKEAWAYS

Consistent with recent authority⁶, this case confirms that the English courts will be reluctant to permit par�es to a contract to

fundamentally re-write their bargain and alloca�on of risk, even where a contract is dra�ed to allow for some flexibility in the

rela�onship.

In agreements involving consent provisions:

the ma�ers which a contractual decision maker can take into account will be constrained by the terms of the agreement;

it will be unreasonable for a contractual decision maker to impose a condi�on that increases its rights under the contract at
the expense of the counterparty; but

a condi�onal consent may be legi�mate where the condi�on mi�gates a risk, or compensates for the consequences, of
gran�ng consent.

However, consent provisions do not enable a contractual decision maker to put the other party over a barrel, so to speak.

In order to ensure greater contractual certainty, par�es should take care in dra�ing contractual decision-making powers,

avoiding, where possible, difficult to assess norma�ve standards such as ‘reasonableness’ or ‘good faith’.

This ar�cle was authored by London Dispute Resolu�on Partner Andrew Hutcheon, Associate Tim Goyder and George

Garthwaite, a trainee solicitor in our London office.
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