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Many relational contracts, such as leases or long-term supply or service agreements, include
provisions allowing one party to vary the contractual relationship subject to the consent of the
other party. In the recent case of Apache North Sea Ltd v INEOS FPS Ltd', the English High Court
has provided welcome guidance about how such provisions are to be applied, and how the
‘reasonableness’ of decisions to withhold consent can be assessed. The Court found that
contractual consent provisions cannot be used for a collateral purpose in order to coerce a
significant alteration of the rights enjoyed by one party under that contract. The principles arising
out of this case are not only relevant to long term concession, off take and transportation
agreements in the energy and mining sectors but are generally applicable to all (particularly long-

term) commercial contracts with such consent provisions.

BACKGROUND

"This case confirms
that the English
courts will be

The dispute related to a Transport and Processing Agreement (TPA) which allowed
Apache to move oil from three oil fields in the North Sea through the Forties Pipeline

reluctant to permit System (FPS), a pipeline system owned and operated by INEOS.

parties to a contract

INEOS acquired the FPS from BP in 2017. It has recently embarked upon a £500m
to fundamentally re-
programme of investment into the FPS, seeking to extend its lifespan into the 2040s.

write their bargain

. This comes after a hairline fracture in the FPS, just months after INEOS’s acquisition,
and allocation of

risk.” resulted in a lengthy shutdown that forced Apache, Shell, BP and Total to

temporarily cease production?. With further shutdowns for planned maintenance

scheduled for 2021 (postponed from 2020 as a result of Covid-19), it is unsurprising

that INEOS is seeking additional revenue from the users of the FPS3.

The TPA is a ‘send or pay’ contract: it requires Apache to move (or pay for) a particular quantity of oil per day, up to a fixed
maximum quantity. In return, its right to access the maximum entitlement is contractually protected. The fixed maximum
quantity (derived from Apache’s estimated quarterly production profile) is set out in Attachment F to the TPA. Clause 5.05(a) of

the TPA allows Apache to amend Attachment F, and amend its estimated production profile, subject to:

¢ there being uncommitted capacity in the FPS; and
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¢ INEOS’s consent, such consent being not unreasonably withheld.

Apache sought to amend its production profile in Attachment F to the TPA, which only covered the period up to the end of 2020,
to extend it through to 2040. The consequences of any failure to agree the amendment were a matter in dispute between the
parties, but INEOS contended that the result would be that Apache would have no guaranteed entitlement to any capacity in the

FPS beyond 2020.
INEOS stated that it was only willing to consent to the amendment if Apache agreed to pay an increased tariff under the TPA.

The High Court, in a trial of preliminary issues, was asked to determine the proper construction of Clause 5.05(a), and whether
or not INEOS was acting reasonably, or ‘non-contractually’, by refusing to consent to the amendment to Attachment F unless

Apache agreed to pay an increased tariff.

THE DECISION

"Consent clauses should
The vast majority of cases considering contractual consent provisions are landlord be construed, as a

and tenant disputes — for example, where a landlord has refused consent for an matter of law, on the

assignment or sub-lease. basis that ‘they are not
ordinarily intended to

Mr Justice Foxton primarily relied on the recent Supreme Court decision in Sequent allow the consent-

Nominees Ltd v Hautford Ltd? Prior to Sequent Nominees, the English courts had provider to override or

been inconsistent on the extent to which the reasonableness of a landlord’s decision nulllfy a contractual

right conferred

to withhold consent is a question of fact or a question of law. Put another way —
elsewhere’."
whether ‘reasonableness’ should be assessed by reference to the terms of the

bargain between the parties, or according to some objective standard of rationality.

In Sequent Nominees, Lord Briggs JSC writing for the majority cautioned against courts substituting their own judgement for that
of the contractual decision maker. However, in determining the scope of the contractual decision maker’s power, the Court made
clear that it was necessary to construe the consent provision, in the context of the contract as a whole, to determine what the

decision maker was empowered to do and to consider.

Drawing on this, Mr Justice Foxton said:

“[J]ust as it is important for the court not to trespass on issues which are properly part of the evaluative exercise for the consent-
provider under the guise of construing the contract, it is legitimate for the court to consider to what extent the parties can have
intended that one party would be subject to the risk of an adverse decision by its counterparty on a particular matter... [subject]

only of a requirement of good faith and rationality”.
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In that context, Mr Justice Foxton stated that it would be unreasonable for a contractual decision maker to impose a condition
on the grant of consent which would fundamentally re-write the bargain between the parties. Rather, consent clauses should be
construed, as a matter of law, on the basis that ‘they are not ordinarily intended to allow the consent-provider to override or
nullify a contractual right conferred elsewhere’. Mr Justice Foxton accepted that a condition could be imposed to compensate for
or mitigate the consequences of providing consent — for example, requiring a tenant to guarantee the obligations of a potential
assignee with poor credit. However, it could not be used to ‘impair a right which the party seeking consent enjoys under the

contract.

APPLICATION

"Parties should take

. . The Court found that on its proper construction, the TPA both entitled and required
care in drafting

. . Apache to move all of its North Sea oil°® through the FPS for the duration of the
contractual decision-

. agreement. Contrary to INEOS’s case, the TPA was operative for the life of the field
making powers,

. 1. or until a termination event arose, not just until 2020 (with an option to extend).
avoiding, where

Whether or not Attachment F contained an accurate production profile did not affect

possible, difficult to

assess normative Apache’s right to transport and process its oil through the FPS. Accordingly, given

standards such as that right could not be affected by any amendment to Attachment F, it was
‘reasonableness’ or unreasonable and inconsistent with Apache’s contractual rights for INEOS to
'good faith’." condition its consent for an amendment to Attachment F on an increase in the tariff

set by the TPA.

KEY TAKEAWAYS

Consistent with recent authority®, this case confirms that the English courts will be reluctant to permit parties to a contract to
fundamentally re-write their bargain and allocation of risk, even where a contract is drafted to allow for some flexibility in the

relationship.
In agreements involving consent provisions:

¢ the matters which a contractual decision maker can take into account will be constrained by the terms of the agreement;

¢ it will be unreasonable for a contractual decision maker to impose a condition that increases its rights under the contract at

the expense of the counterparty; but

¢ a conditional consent may be legitimate where the condition mitigates a risk, or compensates for the consequences, of

granting consent.
However, consent provisions do not enable a contractual decision maker to put the other party over a barrel, so to speak.

In order to ensure greater contractual certainty, parties should take care in drafting contractual decision-making powers,

avoiding, where possible, difficult to assess normative standards such as ‘reasonableness’ or ‘good faith’.

This article was authored by London Dispute Resolution Partner Andrew Hutcheon, Associate Tim Goyder and George

Garthwaite, a trainee solicitor in our London office.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2 3


https://www.wfw.com/people/andrew-hutcheon/
https://www.wfw.com/people/timothy-goyder/
https://www.linkedin.com/in/george-garthwaite-7b1aa6154/

WATSON FARLEY & WILLIAMS

[1] [2020] EWHC 2081 (Comm).

[2] M. Lammey, “Forties shutdown leaves North Sea industry down £20m per day” (published 13 December 2017),
https://www.energyvoice.com/oilandgas/north-sea/158729/forties-shutdown-leaves-north-sea-industry-20m-per-day/

[3] R. Millard, “Sir Jim Ratcliffe accused of North Sea price hike” (published 11 January 2020),
https://www.telegraph.co.uk/business/2020/01/11/sir-jimratcliffe-accused-north-sea-price-hike/

[4] [2020] AC 28.
[5] Subject to some narrow exceptions for newly discovered reserves.

[6] For example, see: https://www.wfw.com/articles/what-were-we-thinking-new-guidance-on-rectification-of-contracts/

KEY CONTACTS

ANDREW HUTCHEON
PARTNER + LONDON

T: +44 20 7814 8049

ahutcheon@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+442078148141/2 4


https://www.wfw.com/articles/what-were-we-thinking-new-guidance-on-rectification-of-contracts/
https://www.wfw.com/people/andrew-hutcheon/
tel:+44 20 7814 8049
mailto:ahutcheon@wfw.com

