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In  Naut ica Marine L imi ted v  Traf igura Trading LLC¹,  a case which wi l l  be of  in teres t  to  a l l  those

engaged in contrac t  negot ia t ion,  the Engl i sh High Cour t  has prov ided he lpfu l  guidance on the legal

e f fec t  o f  agreements  on “subjec ts”  or  “subs”,  and in par t icu lar,  whether  an outs tanding subjec t  wi l l

be cons t rued as a pre-condi t ion to  the format ion of  a binding contrac t  or  as  a per formance

condi t ion which excuses  a par ty  f rom per forming an o ther wise binding contrac t  i f  unsat i s f ied.  The

decis ion,  which concerned the negot ia t ion of  a crude oi l  voyage char ter,  prov ides an impor tant

reminder of  the need for  c lar i ty  and prec is ion when us ing “subjec ts”.

BACKGROUND

This dispute  began back in early January 2016 when the claimant shipowner,

Nau�ca, offered a vessel to the defendant charterer, Trafigura, for a crude oil fixture.

A non-binding agreement in principle was reached “on subjects”, a general term

used in the mari�me sector when the main terms for a charterparty are agreed but

the par�es are yet to enter into contractual rela�ons. It signals that there are pre-

condi�ons to a contract and the conclusion of a binding contract is reliant on

events/subjects occurring or the agreement of the relevant party or par�es to li� the

subjects. In this case the relevant “subjects” were Stem², Suppliers’ Approval,

Receivers’ Approval and Management Approval.

Following further nego�a�ons Trafigura offered to li� all subjects, with the excep�on of Suppliers’ Approval, in return for a

reduc�on of the demurrage rate and an extension to the deadline for the li�ing of Suppliers’ Approval. Nau�ca agreed, but later

the same day Trafigura purported to pull out of the charterparty, explaining that in fact it was unable to li� all subjects on the

vessel. Nau�ca contended that the charterparty had been concluded, albeit that it would cease to be binding if Trafigura was

unable to li� the Suppliers’ Approval subject, despite taking reasonable steps to do so.  However, Trafigura disagreed arguing

that Suppliers’ Approval was a pre-condi�on, without which the charterparty was not binding. The Court accepted Trafigura’s

argument and in so doing, it addressed the following points:

The di f ferences be tween pre-condi t ions and per formance condi t ions
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" I t  i s  i n compa t i b l e
w i t h  t h e  con cep t  o f
b i nd i ng  con t ra c t s
t ha t  one  pa r t y  ha s
an  e f f e c t i v e  op t i o n  t o
f u l f i l  t h e
pe r f o r mance
cond i t i o n  o r  no t . "

The Court explained that the difference between a pre-condi�on and a performance condi�on is that a pre-condi�on prevents a

binding contract from coming into existence, but a performance condi�on does not. Instead, a performance condi�on has the

effect that performance does not have to be rendered if the “subject” is not sa�sfied for reasons other than a breach of contract

by one of the par�es. Thus, obtaining an export licence will typically be a performance condi�on to an interna�onal sale

contract, whereas a “subject” dependent on one party concluding a contract with a third party has frequently been treated as a

pre-condi�on.

The Court emphasised that each case will depend on its own individual facts and commercial context but that a “subject” is

more likely to be a pre-condi�on as opposed to a performance condi�on if fulfilment requires personal or commercial judgment

by one of the proposed par�es to the contract. Further, where the conclusion of a contract is seen as dependent on the

agreement of one or both par�es to remove or li� a subject, rather than occurring automa�cally or on the occurrence of some

external event such as the gran�ng of permission or a licence, the Court considered that the “subject” is more likely to be a pre-

condi�on.

I t  i s  poss ib le  for  a pre-condi t ion to  be waived by conduct

The Court noted that it is possible for the par�es to subsequently agree to change

the legal status of a pre-condi�on. However, in this case, Nau�ca’s agreement to

reduce demurrage in return for li�ing all subjects other than Suppliers’ Approval did

not radically change the nature of the par�es’ dealings, as Nau�ca contended.

Similarly, the Court explained that a party can waive a pre-condi�on by conduct and

render the underlying contract binding without the sa�sfac�on of the relevant

“subject”. However, the Court warned that this is not something that will be lightly

inferred and only in rare cases would something short of actual performance be

sufficient to cons�tute an implicit agreement to waive or remove a pre-condi�on.

Par�es should nevertheless take care when agreeing changes to agreements to avoid poten�al arguments that a pre-condi�on

such as Suppliers’ Approval has transformed into a performance condi�on, par�cularly where, as here, only one “subject” is

outstanding and the risk of a binding contract coming into existence is live.

Par t ies  wi l l  be obl iged to take reasonable s teps to  arrange fu l f i lment  o f  per formance condi t ions

The Court explained that where a performance condi�on exists, this presupposes the existence of a binding contract and it is

incompa�ble with the concept of binding contracts that one party has an effec�ve op�on to fulfil the performance condi�on or

not. In this case the point was academic given the finding that the Suppliers’ Approval was a pre-condi�on, but par�es should be

mindful that where a contract does contain a performance condi�on, it will be necessary to take reasonable steps to fulfil that

condi�on. In the case of obtaining an approval, par�cularly where approval will only be of commercial significance if obtained by

a par�cular deadline, the Court considered this would include taking reasonable steps to obtain a �mely approval.

The pr inc ip les  on burden and s tandard of  proof  in  “subjec t  to  l i cence” cases  do not  operate more

wide ly
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" Pa r t i e s  s hou l d  t a ke
ca re  t o  e n s u re  t ha t
t h e y  do  no t
i nadve r t e n t l y  wa i v e
a  p re - cond i t i o n
un l e s s  t h e y  i n t e nd  t o ,
a s  t h i s  may  have  t h e
e f f e c t  o f  r e nde r i ng  a
con t ra c t  b i nd i ng . "

In obiter comments the Court added that even if it had construed the Suppliers’ Approval as a performance condi�on, it would

not have accepted that the principles on burden and standard of proof applicable in “subject to licence” cases should apply. In

those cases, it has been held that it is for a defendant to show that, even if reasonable steps have been taken, an import or

export licence would not have been granted, effec�vely reversing the usual burden of proof.  However, the ra�onale for this

approach is that the defendant is effec�vely relying on the absence of a licence as an excuse for non-performance and so the

words “subject to the licence” operate as a something akin to an exemp�on clause. The Court held that the Suppliers’ Approval

subject did not share this status. Instead, there was no good reason why the ordinary legal principles of causa�on and

quan�fica�on of loss should not apply, including the doctrine of loss of chance.

KEY TAKEAWAYS

Agreements on “subjects” and other “subject to” wording may well be of assistance
in drawing up terms and, as the judge highlighted, are frequently encountered when
nego�a�ng charterpar�es. Generally, the use of these terms should cause par�es to
stand back and consider whether binding obliga�ons are being created.

However, as this case demonstrates, such wording can also introduce an unwelcome
element of uncertainty into contractual rela�onships. The disparity between the
par�es’ understanding of supplier’s approval is another example of the need for
clarity. Had the par�es been clear about this throughout their nego�a�ons, �me and
money on both sides could have been saved.

As this case shows, cau�on should be taken, par�cularly in circumstances where the
consent or approval of a third party is required before the contract can be entered into.

Par�es should take care to ensure that they do not inadvertently waive a pre-condi�on unless they intend to, as this may
have the effect of rendering a contract binding.

Par�es should also take care when nego�a�ng and communica�ng to ensure that they do not inadvertently change the
meaning of a pre-condi�on into a performance condi�on which may also have the effect of rendering a contract binding
(albeit with the poten�al that contractual obliga�ons may amount to nothing if the performance condi�on cannot be
fulfilled).

[1] [2020] EWHC 1986 (Comm)

[2] As the court noted, an acronym for “subject to enough material”, which meant subject to the charterers confirming that they

had sufficient cargo to load on the Vessel.
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