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BITE SIZE KNOW HOW FROM THE ENGLISH COURTS

The Commercial Disputes Weekly will be taking a short break for the next few weeks, returning on 21 July.

We appreciate that our clients, partners and friends are currently facing unprecedented challenges as a result of the spread of
the COVID-19 virus. Click here for a message from our Managing Partners, and here for all of our latest updates and articles on

the subject. If you have any questions or require support, please do not hesitate to speak to your usual contact at WFW.

Construction

The English court has once again suggested that the ambit of works excluded from the mandatory adjudication regime under the
Construction Act 1996 should be reconsidered, holding that the primary activity at an energy from waste plant was power
generation rather than waste treatment, and so an adjudicator lacked jurisdiction and her adjudication awards were
unenforceable.

Engie Fabricom (UK) Limited v MW High Tech Projects UK Limited

Contract

Holding that an exemption clause in an intercreditor agreement meant that receivers would only be liable for breach of the
equitable duties they owed to a mortgagor in cases of gross negligence or wilful misconduct, the Commercial Court has
commented that even if the construction of exemption clauses involves the same approach as that used for the construction of
other contractual terms, special principles of construction traditionally used to construe exemption clauses still remain relevant
to that exercise.

CNM Estates (Tolworth Tower) Ltd v VeCREF | SARL & Ors

Covid-19

The High Court has rejected arguments that the economic downturn anticipated as a result of the Covid-19 pandemic, and its
effect on the financial wellbeing of a company involved in the provision of products and services for the maintenance and repair
of pipelines for oil and gas, justified the making of an order for security for costs. At this point, there was no reason to believe
the company would be unable to pay the defendants’ costs if ordered to do so in the future.

International Pipeline Products Limited v IK UK Limited & Ors
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"The fact that, in one
commercial and

contractual setting,

particular words have
been held to be
capable of applying to

negligence does not, in
my view, automatically
entail that those words
have the same effect in
a different commercial
and contractual
sefting."

CNM Estates (Tolworth

Tower) Ltd v VeCREF |
SARL & Ors

Orders and judgments

Providing an important reminder that parties cannot simply disengage from litigation
at will, the High Court has rejected applications to set aside orders made in the
claimant’s absence. Even though the claimant had suffered a serious accident, he
had subsequently allowed almost six years to pass without making any inquiries
about the proceedings, and such delay was sufficient on its own to refuse the
applications.

Balengani v Sharifpoor

Part 36 offers

In a case arising out of travel restrictions imposed during the Covid-19 pandemic, the
High Court has found that a Part 36 offer was a genuine offer to settle, even though
it was only 0.3% less than the total amount claimed. Where the claimant had near-
certain chances of success, an offer to settle which involved foregoing an amount
equal to interest or costs was capable of being a genuine offer. However, since the
insolvency of the defendant meant it had been unable to accept the offer, it was
held that it would be unjust to impose all the costs consequences set out in Part 36.

Rawbank SA v Travelex Banknotes Limited

Stakeholder applications

The Commercial Court has found that, where one claimant asserted an absolute entitlement to a debt as creditor, and another
asserted a proprietary or security interest either in the debt itself or in any payment made in relation to it which could be relied
upon against the borrower, there were competing claims and so there was jurisdiction for the borrower to apply to the court for
directions under the stakeholder application provisions in CPR 86.1.

Skatteforvaltningen (The Danish Customs and Tax Administration) v Shah & Ors

FOR MORE INFORMATION

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolution
team below, or your regular contact at Watson Farley & Williams:

e Andrew Ward

e Rebecca Williams

e Charles Buss

e Dev Desai

e Andrew Hutcheon

e Robert Fidoe

e Thomas Ross
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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