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In  a dec is ion which wi l l  be of  in teres t  to  those invo lved in  the commodi t ies  sec tor  and warehouse

f inancing in  par t icu lar,  the Engl i sh High Cour t  has conf i rmed the pr inc ip le  that  subs tant ia l

damages are recoverable based on the in f r ingement  of  a bai lor ’s  r igh t  to  possess ion of  proper ty .  In

Sc ip ion Act ive Trading Fund v Val l i s  Group L imi ted ( former ly  Val l i s  Commodi t ies  L imi ted)¹  the

c la imant  (Sc ip ion)  was awarded damages for  los t  copper scrap agains t  the defendant  (Val l i s )  as

contrac tua l  bai lor,  notwi ths tanding the fac t  that  Sc ip ion’s  fore ign law pledge over  the copper scrap

was found to be inval id.

Background

Scipion had provided a US$10m borrowing base facility to Mac Z Group SARL (Mac Z) which was to be used to finance the

purchase and storage of copper stock for processing into copper products in Morocco. To secure full repayment and its

performance under the facility agreement, Mac Z purported to provide a pledge over the copper stock and the manufactured

products to Scipion.  The pledge was governed by Moroccan law.

At the same �me as entering into the borrowing base facility and the pledge, Scipion

and Mac Z entered into a Collateral Management Agreement (CMA) with Vallis

which was governed by English law. Pursuant to the CMA, Vallis agreed to receive,

store and hold the stock and products, issue warehouse receipts, and provide

reports to Scipion regarding the total quan�ty and value of the stock and products at

the site. However, a�er more than a year of ac�ng as collateral manager under the

CMA, Vallis discovered a rather large problem – a 1,900mt discrepancy between the

level of copper stock it had reported as being at the site and the actual amount

which was at the site.

Mac Z failed to repay the amounts under the facility and Scipion’s subsequent

judgment went unsa�sfied.
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Scipion contended against Vallis that there had either been a paper loss (ie, tonnage was wrongly recorded in the first place) or a

physical loss of copper, but either way Vallis had breached the CMA, as a result of which the balance due under the borrowing

facility was unsecured. Accordingly, it brought a claim against Vallis.

In the course of the trial, Vallis admi�ed there had been a physical loss at the site caused by Vallis’ breach of the CMA. However,

it contended that pursuant to Moroccan law the pledge was invalid and as a result Scipion had no possessory interest in the lost

copper and was not en�tled to bring a claim in respect of it. Scipion contended that the pledge was valid but that it was able to

sue on the basis of its right to possession as bailor even if the court found that it was invalid. The court found that the pledge

was invalid but upheld Scipion’s bailment claim and in doing so made several findings:

1. A bailment rela�onship between Scipion and Vallis arose by the a�ornment of the collateral manager

It was accepted that there was a bailment rela�onship between Scipion and Vallis and thus it was not strictly necessary to

analyse how that rela�onship arose. However, the judge expressed the view that in this case, in line with earlier cases

concerning CMAs, rather than by direct delivery of goods from Scipion, bailment arose by the original bailor (Mac Z, the owner

of the copper) bailing the copper to the collateral manager (Vallis), and the collateral manager as bailee “a�orning”

(acknowledging a transfer of possession) to the new bailor (Scipion) and agreeing to hold the copper on the bailor’s behalf

pursuant to the terms of the CMA.

2. The governing law on the crea�on of a possessory right

The usual rule is that the law of the jurisdic�on in which goods are located will

govern the transfer of such movable property, even when effected contractually.

However, in this case the court confirmed that when the ques�on is whether a party

has the right to possession pursuant to a bailment, that ques�on will be governed by

the law governing the bailment. Thus, in the case of a bailment on the terms of a

contract, as was the case here, the relevant governing law will be the law of the

contract.  Accordingly, since the bailment was governed by the terms of the CMA,

the governing law of Scipion’s rights was English law.

3. Possessory interests are enough to claim substan�al damages

Vallis argued that under English law, Scipion had no �tle to sue if the pledge was invalid as all rights to the property would

remain vested in Mac Z. However, the court found that the terms of the CMA were clear that possessory rights vested in Scipion

un�l the facility was repaid, Vallis held the stock for Scipion and Scipion could sue under these rights. The court confirmed that

substan�al damages can be recovered by a person “who has or is en�tled to have the possession of goods”[2], and that this

principle can extend to a claim by a person who has a right to possession as bailor. Scipion was therefore en�tled to claim

damages, irrespec�ve of the validity of the pledge.

4. The confirma�on that a contractual bailee is precluded from relying on a jus ter�i defence
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The court also held that the normal estoppel rule in bailment rela�onships, which essen�ally precludes a bailee from arguing

that a third party has a be�er claim to possession than the bailor (some�mes known as a jus ter�i defence), applied. In doing so,

the court rejected Vallis’ claim that the Torts (Interference with Goods) Act 1977 abolished the estoppel rule, holding that the

Act did not apply to cases of contractual bailment and was limited to tor�ous claims (such as conversion).  As such, Vallis was

precluded from arguing that Mac Z had be�er rights to the copper than Scipion in any event.

5. Primary measure of loss is the value of lost copper plus statutory interest

The court found that the primary measure of loss to Scipion was the value of the lost copper, which was to be valued as at the

assumed date of breach. However, this sum was greater than the amounts outstanding under the facility because of the

requirement upon the borrower to maintain stock in line with Scipion’s 125% coverage ra�o. To avoid having to account to the

borrower for any over recovery, Scipion limited its claim to the amount payable under its facility including interest.

Credit would be given for the remaining scrap at the storage facility which either had already been sold or would be sold by

Scipion. There was a dispute as to the credit that should be given for the remaining copper since its value had fallen between the

date of assumed breach and the trial date. The court held that goods which had subsequently been sold should be valued as at

the dates that they had been sold, and that any remaining copper should be valued at the date of trial, unless Vallis could show

that Scipion had failed to mi�gate its loss.

6. The rejec�on of offers for remaining copper did not amount to a failure to mi�gate loss

Various offers had been made for the remaining copper which had been rejected by Scipion. Vallis argued that this cons�tuted a

failure to mi�gate and that at least one of the offers should have been accepted. However, notwithstanding the unsa�sfactory

nature of some of Scipion’s evidence on this point, the judge did not consider that Vallis had established its case, no�ng that

realisa�on of the remaining scrap copper (to be extracted from 1,151mt of telecommunica�ons cable) presented Scipion with

processing difficul�es. The court accepted that Scipion, as a finance house rather than a metals recycler or trader, was not well

placed to a�end to such processing.

Takeaways for Finance Par�es Involved in Warehouse Financings

The right to possession is a powerful right and can provide a remedy against a
collateral manager even if the underlying security is found to be invalid.

A bailment rela�onship will normally arise on the terms of a correctly dra�ed
collateral management agreement and bailees will usually be unable to contend
against the bailor that another party has a be�er �tle to the goods.

However, readers should not be le� with the impression that the validity of a local

law pledge is unimportant. In this case it was not decisive. Scipion’s right to

possession was upheld and Vallis was estopped from contending that Mac Z, Scipion’s borrower, had be�er �tle because the

pledge was invalid.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3



In these circumstances Scipion’s alterna�ve claim for damages for loss of a chance to secure performance of the facility was not

needed. However, the court was far from convinced and considered that the borrower, or possibly third-party creditors, could

have taken advantage of the invalidity of the pledge to Scipion’s detriment had they known of it.

[1] [2020] EWHC 1451 (Comm) 

 [2]Chabbra Corpora�on v Jag Shak� (Owners) (The "Jag Shak�") [1986] AC 337
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