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In our interconnected world, businesses and individuals increasingly have assets in multiple
jurisdictions. This means that, when it comes to enforcing a court judgment against a judgment

debtor, there are often assets targeted outside the jurisdiction in which the judgment was obtained.

Under the common law, a judgment obtained from a foreign court can be enforced
"The manner of as a debt in England and Wales, but this requires the commencement of fresh legal
enforcement of a proceedings. The process is quicker and more straightforward where the UK has
judgment in a entered into arrangements with other jurisdictions which allow for the reciprocal
particular jurisdiction treatment in the recognition and enforcement of judgments. In such cases the

to which the Lugano foreign judgment will not be reviewed as to its substance and enforcement action is

Convention applies much more straightforward and efficient.

cannot derogate from

the overarching In relation to judgments from EU Member States, the position in England and Wales

provisions of the ) o )

c . tolf is currently governed by the Recast Brussels Regulation’. This allows for judgments
onvention itself.

obtained in Member States (and, pursuant to the Brexit transition arrangements,

England and Wales) to be enforced quickly and cost effectively. Provided the
judgment creditor has served the judgment and a certificate certifying the judgment
is enforceable from the original court on the judgment debtor, the foreign judgment can be enforced as if it were an English

judgment. It is then for the judgment debtor to seek refusal of enforcement, if it has grounds to do so.

The 2007 Lugano Convention sets out a similar reciprocal regime for the recognition and enforcement of judgments between EU
Member States and Iceland, Norway and Switzerland. However, like the Brussels | Regulation (the predecessor to the Recast
Brussels Regulation), the process involves an additional step, requiring the judgment creditor to apply for registration of the
judgment. The judgment debtor then has a specified period to appeal against registration, during which time no enforcement
measures can be taken. The Court of Appeal has recently emphasised the importance of judgment creditors waiting before

taking steps to enforce.

BACKGROUND
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Islandsbanki Hf & Ors v Stanford? related to the purported enforcement of an Icelandic court judgment in England under the
Lugano Convention. On 23 March 2016 the judgment creditor obtained an order registering the judgment in England and Wales.
In accordance with Articles 43(5) and 47(3) of the Lugano Convention, the registration order provided that the judgment debtor
had one month to appeal the registration and execution on the judgment could not occur until the expiration of that period, or

until after any appeal had been determined.

Nevertheless, on 30 March 2016, a Writ of Control (a means of enforcement in England and Wales pursuant to which a High
Court enforcement officer can take control of and sell a judgment debtor’s goods) was issued by the High Court, purportedly to
enforce the Icelandic judgment. Despite attending the judgment debtor’s property, enforcement officers were unable to take
control of property in compliance with the Writ and so they certified it to be “unsatisfied in whole”. Consequently, the judgment
creditor issued a bankruptcy petition against the judgment debtor contending, pursuant to section 268(1)(b) Insolvency Act 1986

that the debtor appeared unable to pay since “execution ... has been returned unsatisfied in whole or in part”.

The judgment creditor accepted that the purported enforcement pursuant to the Writ of Control was premature as it took place
before the period for appealing the registration order had expired. The question that arose was whether the bankruptcy petition

could succeed in such circumstances.

THE DECISION

Lady Justice Asplin highlighted that the manner of enforcement of a judgment in a particular jurisdiction to which the Lugano
Convention applies cannot derogate from the overarching provisions of the Convention itself. In her view, the Convention was
intended to promote the rapid enforcement of foreign judgments, enhance mutual trust between contracting states and
maintain the fair and proportionate balance between the rights of the creditor and the debtor by preventing irreversible

execution before the time to appeal the registration order has expired.

She observed that Article 47(3) of the Convention sets out a clear and unequivocal
express prohibition against taking any measures of enforcement, other than "Even if a judgment
protective measures, during the time specified for an appeal against the registration debtor has no

order and until any such appeal has been determined. No express provisions apparent grounds to
enabled that prohibition to be waived. Therefore, in her view any attempt by the appeal against

English court to remedy the premature issue and execution under the Writ of registration of the

foreign judgment, a

Control, for example by exercise of the court’s discretion to remedy errors of

procedure under the Civil Procedure Rules or to hold that such enforcement could little patience at this

nevertheless amount to “execution” for the purposes of the Insolvency Act, would S (;NI Il 'save q
. o . . wasted time an
fundamentally and impermissibly undermine Article 47(3) and the Lugano

o . . , costs later!"
Convention itself. In any event Lady Justice Asplin did not accept that the issue of the

Writ of Control and the attempts to enforce it could be categorised as an “error of
procedure” — it was not merely a “formal defect” or “irregularity”. It was

fundamental.

Accordingly, the lower courts had been right to hold that the bankruptcy petition could not succeed. The appeal was dismissed.

CONCLUSION

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2 2



WATSON FARLEY & WILLIAMS

The current state of the Brexit negotiations suggest that if the UK is to enter into any form of reciprocal arrangement with the EU
prior to the end of the withdrawal period, it will be on the terms of the Lugano Convention. Parties who have previously
enforced EU judgments in England under the Recast Brussels Regulation, and have not needed to register their judgments,
should therefore take careful note of the decision in Islandbanki, and in particular the clear message that it is necessary to wait
for the specified period after a registration is obtained before enforcement measures can be taken. Even if a judgment debtor
has no apparent grounds to appeal against registration of the foreign judgment, a little patience at this stage will save wasted
time and costs later! If there are particular reasons for urgency and concern that the assets may no longer be available once the
judgment is executed then, as noted by Lady Justice Asplin, interim protective measures are available and these do not offend
the Article 47 (3) prohibition. As far as possible, the need for these measures should be considered in advance of the registration

process commencing.
[1] Regulation 1215/2012, which applies to judgments in proceedings commenced after 10 January 2015.

[2] [2020] EWCA Civ 48
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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