
" T h e  m a n n e r  o f

e n f o r c e m e n t  o f  a

j u d g m e n t  i n  a

p a r t i c u l a r  j u r i s d i c t i o n

t o  w h i c h  t h e  L u g a n o

C o n v e n t i o n  a p p l i e s

c a n n o t  d e r o g a t e  f r o m

t h e  o v e r a r c h i n g

p r o v i s i o n s  o f  t h e

C o n v e n t i o n  i t s e l f . "

A  L I T T L E  PAT I E N C E  –
E N F O R C E M E N T  O F  F O R E I G N
J U D G M E N T S  I N  E N G L A N D  A N D
WA L E S  U N D E R  T H E  LU G A N O
CO N V E N T I O N
18 JUNE 2020 ARTICLE

In  our  in terconnec ted wor ld,  bus inesses  and indiv iduals  increas ingly  have asse ts  in  mul t ip le

jur i sd ic t ions.  Th is  means that ,  when i t  comes to  enforc ing a cour t  judgment  agains t  a judgment

debtor,  there are of ten asse ts  targeted outs ide the jur i sd ic t ion in  which the judgment  was obtained.

Under the common law, a judgment obtained from a foreign court can be enforced

as a debt in England and Wales, but this requires the commencement of fresh legal

proceedings. The process is quicker and more straigh�orward where the UK has

entered into arrangements with other jurisdic�ons which allow for the reciprocal

treatment in the recogni�on and enforcement of judgments. In such cases the

foreign judgment will not be reviewed as to its substance and enforcement ac�on is

much more straigh�orward and efficient.

In rela�on to judgments from EU Member States, the posi�on in England and Wales

is currently governed by the Recast Brussels Regula�on¹. This allows for judgments

obtained in Member States (and, pursuant to the Brexit transi�on arrangements,

England and Wales) to be enforced quickly and cost effec�vely. Provided the

judgment creditor has served the judgment and a cer�ficate cer�fying the judgment

is enforceable from the original court on the judgment debtor, the foreign judgment can be enforced as if it were an English

judgment. It is then for the judgment debtor to seek refusal of enforcement, if it has grounds to do so.

The 2007 Lugano Conven�on sets out a similar reciprocal regime for the recogni�on and enforcement of judgments between EU

Member States and Iceland, Norway and Switzerland. However, like the Brussels I Regula�on (the predecessor to the Recast

Brussels Regula�on), the process involves an addi�onal step, requiring the judgment creditor to apply for registra�on of the

judgment. The judgment debtor then has a specified period to appeal against registra�on, during which �me no enforcement

measures can be taken. The Court of Appeal has recently emphasised the importance of judgment creditors wai�ng before

taking steps to enforce.

BACKGROUND
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"E v en  i f  a  j udgmen t
deb t o r  ha s  no
appa ren t  g round s  t o
appea l  aga i n s t
r eg i s t ra t i o n  o f  t h e
f o re i gn  j udgmen t ,  a
l i t t l e  pa t i e n ce  a t  t h i s
s t age  w i l l  s a v e
was t ed  t ime  and
co s t s  l a t e r ! "

Islandsbanki Hf & Ors v Stanford² related to the purported enforcement of an Icelandic court judgment in England under the

Lugano Conven�on. On 23 March 2016 the judgment creditor obtained an order registering the judgment in England and Wales.

In accordance with Ar�cles 43(5) and 47(3) of the Lugano Conven�on, the registra�on order provided that the judgment debtor

had one month to appeal the registra�on and execu�on on the judgment could not occur un�l the expira�on of that period, or

un�l a�er any appeal had been determined.

Nevertheless, on 30 March 2016, a Writ of Control (a means of enforcement in England and Wales pursuant to which a High

Court enforcement officer can take control of and sell a judgment debtor’s goods) was issued by the High Court, purportedly to

enforce the Icelandic judgment. Despite a�ending the judgment debtor’s property, enforcement officers were unable to take

control of property in compliance with the Writ and so they cer�fied it to be “unsa�sfied in whole”. Consequently, the judgment

creditor issued a bankruptcy pe��on against the judgment debtor contending, pursuant to sec�on 268(1)(b) Insolvency Act 1986

that the debtor appeared unable to pay since “execu�on … has been returned unsa�sfied in whole or in part”.

The judgment creditor accepted that the purported enforcement pursuant to the Writ of Control was premature as it took place

before the period for appealing the registra�on order had expired. The ques�on that arose was whether the bankruptcy pe��on

could succeed in such circumstances. 

THE  DEC IS ION

Lady Jus�ce Asplin highlighted that the manner of enforcement of a judgment in a par�cular jurisdic�on to which the Lugano

Conven�on applies cannot derogate from the overarching provisions of the Conven�on itself. In her view, the Conven�on was

intended to promote the rapid enforcement of foreign judgments, enhance mutual trust between contrac�ng states and

maintain the fair and propor�onate balance between the rights of the creditor and the debtor by preven�ng irreversible

execu�on before the �me to appeal the registra�on order has expired.

She observed that Ar�cle 47(3) of the Conven�on sets out a clear and unequivocal

express prohibi�on against taking any measures of enforcement, other than

protec�ve measures, during the �me specified for an appeal against the registra�on

order and un�l any such appeal has been determined. No express provisions

enabled that prohibi�on to be waived. Therefore, in her view any a�empt by the

English court to remedy the premature issue and execu�on under the Writ of

Control, for example by exercise of the court’s discre�on to remedy errors of

procedure under the Civil Procedure Rules or to hold that such enforcement could

nevertheless amount to “execu�on” for the purposes of the Insolvency Act, would

fundamentally and impermissibly undermine Ar�cle 47(3) and the Lugano

Conven�on itself. In any event Lady Jus�ce Asplin did not accept that the issue of the

Writ of Control and the a�empts to enforce it could be categorised as an “error of

procedure” – it was not merely a “formal defect” or “irregularity”. It was

fundamental.

Accordingly, the lower courts had been right to hold that the bankruptcy pe��on could not succeed. The appeal was dismissed.

CONCLUS ION
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The current state of the Brexit nego�a�ons suggest that if the UK is to enter into any form of reciprocal arrangement with the EU

prior to the end of the withdrawal period, it will be on the terms of the Lugano Conven�on. Par�es who have previously

enforced EU judgments in England under the Recast Brussels Regula�on, and have not needed to register their judgments,

should therefore take careful note of the decision in Islandbanki, and in par�cular the clear message that it is necessary to wait

for the specified period a�er a registra�on is obtained before enforcement measures can be taken. Even if a judgment debtor

has no apparent grounds to appeal against registra�on of the foreign judgment, a li�le pa�ence at this stage will save wasted

�me and costs later! If there are par�cular reasons for urgency and concern that the assets may no longer be available once the

judgment is executed then, as noted by Lady Jus�ce Asplin, interim protec�ve measures are available and these do not offend

the Ar�cle 47 (3) prohibi�on. As far as possible, the need for these measures should be considered in advance of the registra�on

process commencing.

[1] Regula�on 1215/2012, which applies to judgments in proceedings commenced a�er 10 January 2015. 

[2]  [2020] EWCA Civ 48
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