
"Wi t h  r i s k  b e i ng  f e l t
l i ke  n e v e r  b e f o re ,  t h e
s en t imen t  now
com ing  f rom  many  i n
t h e  owne r s ’  c amp  i s
t ha t  p e r hap s  t h e  t ime
ha s  come  f o r  t h e
pendu l um  t o  s h i f t . "

A  R E B A L A N C I N G  O F  R I S K
A N D  R E WA R D  –  W H AT
N E X T  F O R  T H E  H O T E L
S E C T O R ?
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Hote l  owners  have known for  some t ime that  when negot ia t ing an agreement  for  the management

or  f ranchise of  the i r  hote l ,  much of  the s tandard contrac t  prof fered by any of  the big brands i s

cons idered by them to be ‘non-negot iable ’.  I t  i s  one of  the fac tors  owners  mus t  cons ider  carefu l ly

when weighing up the pros and cons of  en ter ing in to th is  long- term re la t ionship e i ther  by way of  a

management  or  f ranchise agreement ;  does the brand of fer  enough in terms of  cus tomer draw and

sys tem provis ion in  re turn for  the cos ts  and r i sk  the owner i s  expec ted to accept?

For plenty of owners, the answer has been ‘yes’ (although some�mes with

begrudging agreement) and many successful and profitable partnerships have

followed, but the risk/reward balance has long been weighted in the brands’ favour.

With risk being felt like never before, the sen�ment now coming from many in the

owners’ camp is that perhaps the �me has come for the pendulum to shi�.

BRANDS AT  ARMS’  LENGTH

For a long �me, brands have been stepping back from direct opera�onal

responsibility, seeking instead to supervise, direct and control management. This is

some�mes paraded as seman�cs and the brands o�en s�ll push for total control in

their decision making over local strategy and campaigns, room pricing and staff

selec�on (to name but a few). However, owners need to consider retaining a right of approval at hotel level to ensure an

element of the costs associated with areas such as design and local marke�ng remain op�onal. Brands will seek this kind of

freedom to enhance their brand as a whole but will also ensure that the real responsibility for the liabili�es of the hotel and its

staff and the costs in running and maintaining it, will sit firmly with the owner. Under a franchise agreement (which by its nature

makes much more sense) the stakes for the owner are even higher.

OWNERS BEAR THE  BRUNT

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 1



" The  on l y  way  ou t  o f
t h e  c u r ren t  pandem i c
c r i s i s  i s  f o r  t h e
pa r t i e s  t o  con t i n ue
wo r k i ng  t oge t h e r
and ,  f o r  t h i s  t o  b e
t ran s l a t ed  i n t o  t h e
con t ra c t ua l
re l a t i o n s h i p ,
t ran spa ren c y  i s
s u re l y  ke y . "

What the current industry crisis vividly illuminates is the old adage that a deal is only a good deal if both par�es to it are happy.

While brands are, in the main, publicly suppor�ng their owners – and the current ‘survival mode’ mo�vates all par�es to seek

shared solu�ons amidst an ongoing nightmare of closures and travel restric�ons – the moun�ng costs will, inevitably, land

somewhere.  Owners are dealing with staff lay-offs and furlough schemes, pursuing insurance claims and the prospect of

maintaining their assets to the required standards without the an�cipated income to fund such works. Brands are doing what

they can to minimise their internal costs, but the ‘burden’ of the asset and its opera�ons does not sit with them. The underlying

deal does not seem like a good one when one party is dispropor�onately exposed to risk and the costs which follow, if its profit

share is not correspondingly weighted. The solu�on is, of course, not necessarily in the contract and brands are offering

temporary relief for owners from obliga�ons to contribute to capital reserves and for payment of fees for central services (which

cannot currently be provided), but, as we hope to emerge from the worst of the restric�ons, the costs of replenishing the

shor�alls in the longer term will s�ll be for the owners.

WHAT OF THE  FUTURE?

Beyond the current accruing costs, owners are going to face onerous health and safety requirements to get their hotels back up

and running. The costs for some will be prohibi�ve. Brands have strict requirements with which owners must comply and regular

brand refreshes help ensure they maintain their posi�on in the market. The costs for owners are large. Brands will argue they are

exposed to great reputa�onal risk but, when exposed to the business interrup�on risks of a global pandemic, the sympathy of

owners for this line of argument will be wearing quite thin. The public percep�on of branded assets is also skewed, and this is

par�cularly relevant now as news reports speak of the brand names opening their hotels to local authori�es and emergency

workers (e.g. NHS staff in the UK). Seldom do stories like these make reference to those actually responsible for opening their

doors in these cases and bearing the costs of doing so: the owners. As we move forward, the brand/franchise system will require

careful nurturing in the longer term. The current situa�on will leave some owners unable to pay their fees and without fees, the

brands cannot survive. However, an aggressive stance from brands to force strict contractual compliance and the payment of

fees will be equally destruc�ve; no brand/franchise system can exist if all owners become bankrupt! There will be a balance

necessary to allow both par�es to emerge intact.

A REBALANCING

So, what next? How can the failings highlighted by the current and unprecedented

pressures faced by the hotel industry be addressed?  A rebalancing of risk and

reward between owners and brands would be welcome. In doing so, the par�es

would also be well advised to listen to (and take account of) the requirements of

lenders and insurers, whose support to facilitate recovery will be vital. In addi�on

(and while owners will appreciate the benefit of a brand maintaining fluidity to stay

current in the market), contractual arrangements must reflect a more realis�c

�metable for updates and refreshes of hotels which are otherwise in a good state of

maintenance.
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Brands must also consider the impact that their wider strategic decisions will have on the owners of individual hotels. If

sa�sfying brand customers with loyalty points and special facili�es (or raising cash for the brands by selling loyalty points) places

a real cost at hotel level to keep guests happy, an owner will rarely consider the arrangement to be a good deal. If the brands see

the overall benefit of issuing loyalty points or adding an execu�ve floor, can provision be made in the agreements for a brand

contribu�on to the costs for the hotel? The only way out of the current pandemic crisis is for the par�es to con�nue working

together and, for this to be translated into the contractual rela�onship, transparency is surely key. Openness from brands will

facilitate a more genuine sense of partnership and simple changes such as more flexibility on preferred vendors and a

commitment from brands not to make ‘secret profits’ will allow owners to keep costs in check at a hotel level and would add

trust to the rela�onship.

The hope is also that the current need for efficiency will provide investors with a be�er understanding of the expenditure which

is simply added cost and that which is essen�al so that brands and owners can work together to make the product more

profitable. Each party has a lot to offer the other and, as we all begin to consider whether the needs of customers are going to

change in more than just the short term, it will take real collabora�on to find the best solu�ons and the right market posi�oning

of hotel assets.
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