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In  a caut ionar y dec is ion for  par t ies  invo lved in  OFTO t ransac t ions,  the Engl i sh High Cour t  recent ly

he ld that  an indemni ty  in  a sa le  and purchase agreement  l imi t ing l iabi l i ty  for  damage to asse ts

“pr ior  to  Comple t ion” was l imi ted to damage occurr ing in  the per iod between s igning the SPA and

comple t ion.  The judgment  conf i rms the impor tance of  prec ise draf t ing wi th in SPAs and o ther  OFTO

transac t ion documents  to  ensure that  the par t ies ’  in ten t ions regarding r i sk  a l locat ion are re f lec ted

accurate ly .

BACKGROUND

The Gwynt y Môr wind farm, situated off the north Wales coast, was owned and

operated as at the �me of the claim by the defendants/vendor, a joint venture led by

Innogy, Stadtwerke München, Siemens and the UK Green Investment Bank. The

claimant/purchaser, a consor�um comprising Balfour Bea�y Investments and

Equi�x, was awarded a license to become the offshore transmission owner (“OFTO”).

The par�es entered into a sale and purchase agreement on 11 February 2015 (the

“SPA”) pursuant to which the defendants agreed to sell to the claimant the wind

farm transmission assets (the “Assets”). The transac�on completed on 17 February

2015, at which point the Assets transferred to the claimant.

The Assets included four subsea export cables, two of which failed in March and

September 2015 respec�vely. On examina�on, which was only possible a�er repairs were complete, it was found that the

excised sec�on of each cable had suffered from severe corrosion, da�ng back months or years and likely caused by a

manufacturing defect. The claimant therefore sought the reinstatement costs from the defendants pursuant to an indemnity

clause in the SPA.

THE  INDEMNITY

Clause 8.2 of the SPA (the “Indemnity”) provided that:
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“If any of the Assets are destroyed or damaged prior to Comple�on (Pre-Comple�on Damage), then, following Comple�on, the

Defendants shall indemnify the Claimant against the full cost of reinstatement of any Assets affected by Pre-Comple�on

Damage.”

The claimant contended that the natural and ordinary meaning of the Indemnity meant that it applied if the Assets were

damaged at any �me before comple�on, including before the execu�on of the SPA. However, the defendants claimed that,

properly construed, the Indemnity only covered the costs of reinsta�ng the Assets if they were damaged in the period between

the signing of the SPA and comple�on.

THE  RELEVANT LEGAL  PR INCIPLES

Before considering the par�es’ submissions, Phillips LJ referred to the relevant legal principles on contractual interpreta�on as

set out in Wood v Capita Insurance Services Limited. In summary, the court’s task is to ascertain the objec�ve meaning of the

agreement in accordance with the whole contract. In Wood, Lord Hodge noted that some agreements (e.g. those prepared by

professionals) may be principally interpreted by textual analysis whereas other, less formal agreements, may require a greater

contextual analysis. However, it was acknowledged that these are flexible rules and that even formal agreements may require a

considera�on of the factual background.

THE  PER IOD OF T IME COVERED BY  THE  INDEMNITY

Philips LJ noted that in determining the temporal scope of the Indemnity it was

necessary to consider the tense used and the natural and ordinary meaning of the

words as at the date the SPA came into force. It followed that the phrase “if any of

the Assets are destroyed or damaged prior to comple�on” (emphasis added) applied

to damage which occurred a�er the execu�on of the SPA. If the wording was to

include damage occurring before execu�on, the phrase would have said “if any of

the Assets have been destroyed or damaged…” and might even have included the

words “including before this Agreement“.

The judge also had regard to the context of the Indemnity, and in par�cular its loca�on in the agreement between clauses

covering execu�on and comple�on, which indicated that it was intended to cover damage occurring between the signing of the

SPA and comple�on so as to ensure that the claimant was covered against any risk it might be exposed to within that �me frame.

This might include the risk resul�ng from the fact that a�er execu�on of the SPA the claimant was obliged to purchase the

Assets, but it would not have �tle to them and so would not have an insurable risk.

The judge also considered a warranty given by the defendants that as at the date of the SPA there was no damage to the Assets

other than of a de minimis value and which was discoverable and reasonably likely to cause disrup�on to the OFTO. The judge

concluded that if the Indemnity was to be interpreted as per the claimant’s argument, then this warranty would be rendered

pointless because the defendants would have been liable for any damage suffered prior to the execu�on of SPA in any event.

Furthermore, if the claimant’s interpreta�on was correct, then the Indemnity would remove the incen�ve of disclosing against

the warranty since the defendants would remain liable.

THE  MEANING OF DAMAGE
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The judge then went on to explore the meaning of the phrase “are destroyed or damaged” so as to determine what kind of

damage was covered by the Indemnity. The claimant argued that the Indemnity did not qualify the word “damage” and that the

corrosion cons�tuted a con�nuing adverse change to the physical condi�on of the cables and therefore fell within the Indemnity.

The defendants claimed that the Indemnity only applied to “new and patent physical harm“.

On this point the judge disagreed with the defendants, sta�ng that the Indemnity

should not be confined to en�rely new damage or to damage caused by an external

event. For example, had a cable failed during the Indemnity period, the relevant

sec�on would have been described as destroyed or damaged, albeit by the

culmina�on of corrosion resul�ng from a latent defect. However, the Indemnity did

require the damage to be patent, meaning readily observable or discoverable, no�ng

that the fact that the word “damaged” was coupled with “destroyed” indicated that

either destruc�on or damage short of destruc�on was contemplated, and this was

inapposite to encompass the slow process of con�nuing corrosion. Further, if

unobservable corrosion was included it could result in the defendants being liable

for failures occurring many years in the future, which would be commercially

unsound, par�cularly given the finding that the Indemnity was limited to the short

period between execu�on and comple�on of the SPA.

The judge con�nued by no�ng that, even if unobservable corrosion could cons�tute damage under the Indemnity, it would only

do so if it impaired the value of or usefulness of the cables, and in the present case, there was nothing to suggest that the

corrosion during the days between the signing of the SPA and comple�on was sufficient to impair the value or usefulness of the

Assets.

THE  CONTEXTUAL  ANALYS IS

Since Philips LJ rejected the claimant’s textual interpreta�on, it was not necessary to conduct a contextual analysis. However, the

judge did comment that the defendants fell a long way short of establishing the existence of an industry standard risk alloca�on

which could affect the interpreta�on of the Indemnity, namely that from comple�on the OFTO takes the risk of failure of the

Assets due to latent defects or damage acquisi�on. He also confirmed that the par�es’ pre-contractual nego�a�ons were

inadmissible as an aid to the interpreta�on of the SPA

CONDIT ION PRECEDENT REQUIREMENT

The judge also rejected an argument by the defendants that the requirement to give no�ce of pre-comple�on damage and to

allow the defendants the opportunity to repair the Assets was a condi�on precedent to the claimant’s right under the Indemnity.

CONCLUS IONS & COMMENTS

Based on the above, and holding that even if he was wrong on the interpreta�on of the SPA, he would have rec�fied it in such

terms anyway, the judge concluded that the claimant was not en�tled to an Indemnity under the SPA for the cable failure and

the claim was dismissed.
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Agreements between offshore wind farm developers/owners and OFTOs relate to high value infrastructure projects. The costs of,

and liabili�es arising from, fixing and/or repairing the transmission assets can be significant, as demonstrated by this case where

the reinstatement cost was £15m. It is therefore crucial that par�es allocate risks inherent within the projects and are aware of

their possible liabili�es to remedy such risks. Failure to accurately record such risk alloca�on within the documenta�on can lead

to disputes, and the inevitable costs and �me that follow.

OFTOs take the transmission assets on the understanding that there is inherent risk

with subsea assets, but on the assump�on that they have been manufactured and

installed properly. The risk alloca�on in OFTO SPAs is designed with that in mind and

to reflect that the OFTO’s fixed income stream is not usually suited to large remedial

costs (especially where Ofgem will likely categorise those costs as foreseeable and

therefore not an Income Adjus�ng Event). As such, OFTOs can ill afford liability for

unforeseen reinstatement costs. Conversely, vendor/developers give the pre-

comple�on warran�es, undertakings and indemni�es required by the OFTO on the

understanding that, following transfer of the Assets, all risk passes to the OFTO. As

such, a change to the contractual risk alloca�on from that which was agreed in

nego�a�ons because of an unexpected interpreta�on of the transac�on documents, could be considerably costly and

detrimental to either party.

The outcome of this case turned on the specific wording of the Indemnity and construc�on of the SPA. Based on these factors,

the judge arguably reached the correct decision. However, his construc�on does not sit well with the inten�on behind the OFTO

regime, which is designed to protect purchasers from risks/liabili�es accrued prior to transfer. The specific split of risk between

the vendor/developer and OFTO is usually a fiercely nego�ated element of any OFTO transac�on, taking months to agree.

In such circumstances, where liabili�es will usually be split in �me between the vendor and OFTO, this decision makes it

fundamentally important to properly and accurately define the temporal scope of risk alloca�on provisions. Par�es should

therefore take care to ensure that their contracts properly reflect the agreed alloca�on of risk, and should seek specific legal

advice in this respect prior to entering into any agreement.

Trainee James Burgess and Rachael Davidson, a former senior associate in our London office, also contributed to this ar�cle.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.
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Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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