
" A I M  c o m p a n i e s  w i t h  a

y e a r - e n d  b e t w e e n  3 0

S e p t e m b e r  2 0 1 9  a n d  3 0

J u n e  2 0 2 0  c a n  a p p l y

f o r  a  t h r e e - m o n t h

e x t e n s i o n  t o  t h e  u s u a l

s i x - m o n t h  d e a d l i n e  f o r

p u b l i s h i n g  t h e i r  a n n u a l

a u d i t e d  a c c o u n t s . "

C O V I D - 1 9  A N D  I T S
E F F E C T  O N  L I S T E D
C O M PA N I E S
12 MAY 2020 ARTICLE

Companies  across  the wor ld,  inc luding those whose shares  are admi t ted to  t rading or  l i s ted on

markets  in  the UK,  have been s igni f icant ly  af fec ted by the COVID-19 pandemic.  Governments  have

taken many s igni f icant  s teps to  reduce the spread of  the v i rus ,  inc luding res t r ic t ions  on personal

movement  and compulsor y shut -downs of  non-essent ia l  ac t iv i t ies .  The marke ts  have a lso seen large

movements  in  share pr ices ,  exacerbat ing the e f fec ts  o f  COVID-19 on l i s ted companies .

Although it is s�ll too early to tell what all the long-term consequences of the pandemic might be, UK regulatory bodies have

taken some steps to recognise the current disrup�on by providing guidance and relaxing certain regulatory requirements.

This note summarises the main temporary changes to the regulatory framework

announced to date and provides sugges�ons on how listed companies in the UK

might mi�gate the disrup�on caused by the COVID-19 pandemic.

RELAXAT ION IN REGULAT IONS FOR A IM COMPANIES

AIM Regula�on, the email enquiry and telephone service for Nominated Advisers

(“Nomads”), has announced some temporary measures to assist AIM companies

during the COVID-19 period:

AIM companies (through their Nomad) can ask for a suspension in trading, at AIM
Regula�on’s discre�on, to give themselves �me to prepare a regulatory

announcement;

Under normal circumstances, an AIM company’s securi�es will be cancelled from AIM trading where they have been
suspended for more than six months. AIM Regula�on may now, at its discre�on, extend this period to 12 months for any AIM
company that has been suspended between 30 September 2019 and 1 July 2020;

AIM companies with a year-end between 30 September 2019 and 30 June 2020 can apply through their Nomad for a three-
month extension to the usual six-month deadline for publishing their annual audited accounts; and

AIM Regula�on recognises that Nomads might currently be unable to make site visits and meet directors physically before
taking on a new client. These requirements have been suspended temporarily, with the expecta�on that they will be carried
out as soon as prac�cable.
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CHANGES TO F I L ING AND D ISCLOSURE OBL IGAT IONS

Extension of Companies House filing deadline

As from 25 March 2020, companies can apply for a three-month extension for filing their accounts, to help businesses priori�se

managing the impact of COVID-19. Companies must make an applica�on to Companies House’s fast track system for the

extension to apply; however, those companies that cite issues around COVID-19 in their applica�on will automa�cally and

immediately be granted an extension.

FCA guidance on accounts for listed companies
On 26 March 2020, the Financial Conduct Authority (“FCA”) announced that in the light of the ongoing COVID-19 pandemic,

there would be a temporary relaxa�on in the financial repor�ng rules for main market listed companies.

In par�cular, the FCA announced that such companies must complete their audited financial statements within six months from

their year-end (rather than the normal four-month deadline). Notably, the FCA emphasised that the market should not draw

undue adverse inferences towards companies that make use of these addi�onal two months.

FRC guidance on accoun�ng standards for audited accounts

Despite the temporary �ming relaxa�ons announced by the FCA, it is worth no�ng that there is no change to accoun�ng

standards. The Financial Repor�ng Council (“FRC”) COVID-19 update, issued on 14 April 2020, reiterates that accoun�ng and

audi�ng standards on going concern have not changed, nor has FRC’s increased pressure on auditors to be tough. It emphasises

that auditors should appropriately challenge management on its judgments and ensure that these are supported by sufficient

evidence. It goes on to explain that the deadline extensions for the publica�on of audited annual financial reports are partly to

give companies and auditors more �me to make these difficult judgements, including taking fully into account the UK

Government support measures that have been announced.

Disclosure to the market

Public companies must also consider their market disclosure obliga�ons more generally.

All companies that fall within the Market Abuse Regula�ons (“MAR”) must consider their disclosure obliga�ons under MAR

Ar�cle 17, and, notwithstanding the FCA’s announcement regarding audited financial statements, companies must con�nue as

normal to carry out all their obliga�ons concerning inside informa�on as soon as possible unless a valid reason to delay

disclosure exists under MAR. In addi�on, AIM companies must provide prompt and fair disclosure of price sensi�ve informa�on

to the market under AIM Rule 11.

Preparing such disclosures is a difficult task, as the impact of COVID-19 on a company is poten�ally very significant, but the

situa�on is changing rapidly and there is considerable uncertainty as to the long-term effects on the economy and wider society.

Companies can acknowledge this uncertainty in their disclosures and, if done in a well-reasoned and transparent manner, that

could help promote shareholder confidence. Also, companies should ensure they provide balance in their disclosures by fulfilling

their disclosure obliga�ons fully, but without over-emphasising the impact of COVID-19 or se�ng a precedent for the level of

disclosure that investors might expect in the future.
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A C C E S S  TO  C A P I TA L  I S  L I K E LY  TO  B E
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SHARE ISSUANCES

Access to capital is likely to be a key issue for listed companies as they navigate through this unprecedented economic situa�on

and try to maintain their solvency.

As part of their usual annual general mee�ng (“AGM”) business, companies listed in the UK will typically seek authority from

shareholders to issue new shares, including authority to do so free of pre-emp�on rights. On 1 April 2020, the Pre-Emp�on

Group published a statement recommending that investors consider suppor�ng issuances by companies of up to 20% of their

issued share capital for general purposes, rather than the previous 5%, with an addi�onal 5% for specified acquisi�ons or

investments. These recommenda�ons, which are temporary un�l 30 September 2020, have been endorsed by the FCA’s

statement of policy dated 8 April 2020. The Ins�tu�onal Shareholder Services group (“ISS”) has also clarified in its guidance of 8

April 2020 that its policies already allow, in excep�onal circumstances, for a case-by-case analysis of proposed share issuances

that exceed any normal market-specific limits on size and poten�al dilu�on, and that the COVID-19 pandemic would cons�tute

such excep�onal circumstances.

Where companies do not have the requisite shareholder approvals to issue new

shares to raise capital, one op�on may be to u�lise a cash box structure; this

involves an issue of new shares for non-cash considera�on (the purchase of shares

of a cash box company) as shares issued for non-cash considera�on are not subject

to the same pre-emp�on rights. However, any decision on whether or not to use a

cash box structure will need to balance the need for cash liquidity with poten�al

cri�cism that it is being used to avoid the need for shareholder approval or dilute

other shareholders.

WRONGFUL  TRADING
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Where companies are unable to raise the required capital, wrongful trading ques�ons also require considera�on. The UK

Government has recently announced that it will temporarily suspend the wrongful trading provisions of the Insolvency Act 1986.

These provisions are a key considera�on for directors in deciding whether to commence an insolvency proceeding (liquida�on or

administra�on) due to the personal liability that directors can incur to contribute to the assets of the company if they fall foul of

them. This suspension will be retroac�ve to 1 March 2020 and will last (at least ini�ally) for three months. The details of how this

suspension will be implemented have yet to be published and so how the suspension will work in prac�ce is not currently clear.

We have discussed this change in more detail here.

GENERAL  MEET ING REQUIREMENTS UNDER L IST ING RULES

The FCA has also announced in its Statement of Policy of 8 April 2020 that it is temporarily relaxing the Lis�ng Rules (“LR”)

rela�ng to Class 1 transac�ons (LR 10.5.1R) and related party transac�ons (LR 11.1.7R) for which premium listed companies must

usually seek approval of such transac�ons at a general mee�ng. As a result of the current pandemic, such premium listed

companies can apply to the FCA for a dispensa�on (decided on a case-by-case basis) from the requirement to hold a general

mee�ng. Instead, a premium listed company can take the steps set out in detail in the FCA’s Technical Supplement in order to

carry out such a transac�on, which involves the company obtaining a sufficient number of undertakings from shareholders (who

are eligible to vote under the LRs) that they approve the transac�on and would vote in favour of any resolu�on to that effect at a

general mee�ng were it to be held.

DEADL INES  FOR HOLDING AGMS AND RULES  ON HOLDING V IRTUAL  AGMS

English law requires public companies to hold their AGM within six months following their accoun�ng reference date. Given the

social distancing measures that have been implemented across the UK, such companies will need to consider: (i) whether they

will be able to hold their AGM within the six-month deadline, (ii) the possibility of using a virtual AGM as an alterna�ve to a

tradi�onal AGM which takes place at a physical loca�on, and (iii) restric�ons to be put in place for any physical AGM.

The UK Government has announced that it will introduce legisla�on to extend the current six-month AGM deadline, though the

details of such legisla�on have not yet been provided. The Government also intends to introduce legisla�on to make it easier for

AGMs to take place whilst complying with the social distancing measures that have been implemented in recent months. The

FRC’s Q&A publica�on on 17 April 2020 stated that the legisla�on to be introduced will not mandate the use of “virtual-only”

AGMs on the basis that virtual mee�ngs are uncommon and largely untested in the UK (“virtual-only” AGMs are currently

thought to be permi�ed under English law, subject to any restric�ons in the company’s ar�cles, but this has not been tested in

the courts). Instead, the new legisla�on will introduce more limited changes to how AGMs can be run. For example, companies

will be permi�ed to hold “closed mee�ngs” that would fulfil quorum requirements with a minimum number of people by

telephone or other electronic means, in some cases temporarily giving companies the ability to override their ar�cles of

associa�on. The FRC also states that, given the difficulty in staffing company offices due to the social distancing restric�ons, the

legisla�on is going to relax the obliga�on for companies to provide paper copies of certain documenta�on to shareholders, and

allow companies to restrict the communica�on of no�ces and other mee�ng documenta�on to emails, websites and other

electronic media.
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In advance of this legisla�on being detailed in full, we have set out below some

guidance for public companies who wish to hold any form of virtual AGM under

English law in its current state. Perhaps now more than ever, companies should be

encouraging effec�ve mee�ngs which promote transparency and the sharing of

informa�on. In this regard, well-run AGMs with a “virtual” aspect could be a step in

the right direc�on.

Are virtual annual general mee�ngs permi�ed under English law?

In short, yes. Sec�on 360A of the Companies Act 2006 (“CA 2006”) (implemen�ng an

EU direc�ve) permits companies to offer their shareholders any form of par�cipa�on

in an AGM by electronic means. These include: real-�me transmission such as a video-conference; real-�me two-way

communica�on such as a conference call dial-in; and a mechanism such as web or app vo�ng bu�ons for cas�ng votes without

the need to appoint a proxy holder who is physically present at the mee�ng.

Does a virtual AGM need to also have a physical mee�ng?

Sec�on 311(1)(b) CA 2006 requires a no�ce of an AGM to state the place of the mee�ng. However, s360A CA 2006 states that

nothing contained in Part 1 CA 2006 (which includes s311) can preclude the holding and conduc�ng of a mee�ng in such a way

that persons who are not present together at the same place may by electronic means a�end and speak and vote at it. This has

been construed to mean that s360A overrides the requirement at s311(1)(b) for a no�ce to state the place of the general

mee�ng, but that interpreta�on has not yet been tested in the courts.

Before using a virtual AGM, companies should also check their ar�cles of associa�on for any prohibi�ons on virtual AGMs. In

ordinary �mes, best prac�ce would be to amend any ar�cles that are unclear on this point to specifically allow virtual

shareholder mee�ngs. The proposed legisla�on will, we understand from the FRC Q&A men�oned above, go some way to

allowing virtual mee�ngs, in the form of “closed mee�ngs” with lower quorum requirements and a clearer legal posi�on on

telephone and other forms of electronic communica�ons at AGMs.

In any case, it is o�en the case that only a few shareholders a�end some AGMs in person.  Companies that have already called,

or are currently planning, their AGMs, should inform their shareholders not to a�end in person but to vote online and/or by

giving the chairman a proxy, and to provide any ques�ons in advance. Measures should also be taken to ensure that any physical

mee�ngs themselves comply with UK Government measures restric�ng large congrega�ons and requiring social distancing. This

would include an AGM chairman preven�ng entry to the AGM of anyone other than persons required to form a quorum (which

will usually be sa�sfied by the chairman and another director/employee assuming a quorum of two). The FRC Q&A men�oned

above suggests that the new legisla�on will also address the issue of quorum during the current social distancing restric�ons.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 5



"V i r t ua l  mee t i ng s
come  w i t h  a  range  o f
b ene f i t s ,  i n c l ud i ng  a
redu c t i o n  i n  co s t s  a s
a  mee t i ng  v enue  and
a s so c i a t ed  s e r v i ce s
l i ke  s e c u r i t y  and
ca t e r i ng  a re  no t
requ i red . "

Does a virtual AGM work in prac�ce?

A number of English public companies have made amendments to their ar�cles of

associa�on to allow for virtual AGMs and there is no harm having the op�on to be

able to do so. However, it is worth no�ng that the Investment Associa�on (a trade

body that represents UK investment managers) has issued a statement that its

members are unlikely to be suppor�ve of amendments to ar�cles of associa�on

which allow for “virtual-only” AGMs, though this has not stopped such amendments

being approved or, in some cases, implemented. Again, the new legisla�on is

expected to provide further clarity on managing AGMs in the current climate, albeit

not going so far as to mandate the use of “virtual-only” AGMs.

The Chartered Governance Ins�tute has also set out guidance on good prac�ce in

holding company mee�ngs. It highlights the importance of (i) an effec�ve communica�on system (whether via video link or

telephone), (ii) clear instruc�ons for joining the call and on-call conduct and (iii) a host for the call (perhaps the company

secretary) who is well trained in the communica�on system and can troubleshoot any issues before the scheduled start of the

mee�ng. Similarly, ISS confirmed on 8 April 2020 that (a) in most of its policies globally, it already does not recommend objec�on

to “virtual-only” mee�ngs and (b) in markets where ISS discourages “virtual-only” mee�ngs and where such mee�ngs are

already allowed by law without requiring any amendment of bylaws, ISS will be altering the applica�on of its policies so as not to

recommend adverse votes related to “virtual-only” mee�ngs un�l it is safe to hold in-person mee�ngs again. The ISS guidance

adds that, where boards opt for “virtual-only” mee�ngs, they should make clear the reason for their decision (most likely due to

COVID-19) and ensure that shareholders are able to par�cipate in the mee�ngs as fully as possible.

WHAT NEXT?

If the COVID-19 pandemic means virtual AGMs become more commonplace, they could then become the “new normal”. Virtual

mee�ngs come with a range of benefits, including a reduc�on in costs as a mee�ng venue and associated services like security

and catering are not required. For companies with large numbers of shareholders, a virtual AGM might also make the logis�cs of

a�endance and vo�ng more straigh�orward and be beneficial from a carbon footprint perspec�ve.  Most importantly, there is

early evidence to suggest that virtual AGMs promote greater shareholder a�endance and engagement. It therefore remains to

be seen how commonplace virtual AGMs become, though COVID-19 could be the catalyst for listed companies to consider taking

a new approach in how they communicate with their shareholders and the wider public.
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