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Jiangsu Guoxin Corporation Ltd (formerly known as Sainty Marine Corporation Ltd) v Precious Shipping Public Co. Ltd'

In a judgment handed down today, Watson Farley & Williams acted for the successful party on an appeal to the English
Commercial Court on key questions concerning SAJ Form shipbuilding contracts (SBCs). The seller appealed LMAA awards on two
SBCs on points covering the prevention principle, notices, modifications and non-payment of instalments. Watson Farley &

Williams acted for the buyer in the arbitrations and the appeal, and was successful at both stages.

BACKGROUND

There are 11 arbitrations between the parties concerning amended SAJ form SBCs for a series of 14 bulk carriers. Four vessels
were rejected by the buyer on the basis of design defects. The seller contended that this rejection was unlawful and resulted in
the vessels being left at its yard in China, wrongfully occupying berths there and delaying the launch and construction of two
further vessels (Hulls 21B and 22B). These two vessels were due to be delivered on 31 August 2015 but no delivery was made.
151 days later the buyer stated it was terminating the relevant SBCs for delay. The seller treated that notification as a

repudiatory breach and the resulting disputes concerning Hulls 21B and 22B were referred to LMAA arbitration.

The tribunal issued partial final awards on preliminary issues concerning the seller’s
"This iudgment position that it was entitled to extensions of time to the delivery dates under the

provides welcome SBCs and that the prevention principle applied such that the buyer was not entitled
clqr“'y on a number to terminate the SBCs at the time it had done so. The buyer was successful in those

of issues which often awards. The seller appealed under section 69 of the Arbitration Act 1996.

arise under
shipbuilding The appeal was heard by Butcher J. The hearing was conducted remotely due to the

contracts." Covid-19 pandemic in a manner found by the judge to have been “highly effective”.

The judge approached the dispute in four sections: (a) did the prevention principle

apply; (b) what notices were required for extensions of time to the contractual
delivery dates; (c) what was the effect of modifications to the vessels’ design; and (d) what was required for extensions of time

due to non-payment of instalments by the buyer.

THE PREVENTION PRINCIPLE
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The starting point was that there was an implied term in the SBCs that “neither party should actively and wrongfully (in the sense
of being a breach of contract or independently wrongful) prevent the other from performing its obligations under the contract”.

However, Butcher J confirmed that the prevention principle can be of wider application than breach of such implied term.

The judgment gives a whistle stop tour of currently relevant jurisprudence on the prevention principle (North Midland Building
Ltd v Cyden Homes Ltd?, Multiplex Constructions (UK) v Honeywell Control Systems* and Adyard Abu Dhabi v SD Marine
Services?). The conclusion is clear. If a buyer wrongfully prevents the seller from delivering on time, the seller is unlikely to be
bound by the strict requirements of the contract as to time. However, the parties can contract out of the effect of the prevention

principle, for example by providing for agreed extensions of time on the happening of certain events.

It must be borne in mind that this case was a section 69 appeal on arbitration awards on preliminary issues. The judgment is
therefore somewhat abstract in that there were no findings of fact that the buyer had caused delay, but rather mere allegations
by the seller that the buyer had caused certain types of delay. The judgment therefore concentrates on the meaning and effect

of the contracts.

The SBCs, as is usual, allowed for permissible delay to postpone the delivery date

and set out delays which constituted such permissible delay at Article VIII.1. That "The parties can

included delays “beyond the control of the Seller or of its sub-contractors”. The SBCs contract out of the

also referred to non-permissible delay, which would not extend time for the seller. effect of the prevention

inciple, f I
Article 1, Article VIIl and Article X referred to the buyer’s right to rescind or principle, for exampie

by providing for agreed

terminate the SBCs if delivery were delayed. Article VIII.3 stated that such right arose . .
extensions of time on

if there was non-permissible delay for 150 days after the Delivery Date (as defined) e berspenthg of

or if delivery were delayed by a total of 180 days, inclusive of all permissible and O OvVORG. o

non-permissible delay, but “excluding delays ... due to default in performance by the

Buyer”.

As the judge noted, this was a case in which the seller was arguing that certain types of alleged delay by the buyer did not fall
within the definition of permissible delay and that, since the contract did not therefore provide for an extension of time in
respect of the alleged delay, the prevention principle should apply. The judge considered that the court should not favour an
interpretation which concluded that the SBCs did not provide for an extension. Instead “the construction to which the court
should lean is that which tends to give the Seller the benefit of the extension of time”. Accordingly, the natural and wide meaning
of delays “beyond the control of the Seller or of its sub-contractors” covers matters caused by the buyer (provided they are

outside the control of the seller or its sub-contractors).
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The seller relied on the judgment by Leggat J in Zhoushan Jinhaiwan Shipyard Co Ltd v Golden Exquisite Inc® which considered
similarly (but not identically) worded provisions. One argument was that if the contract were interpreted to allow buyer’s default
to constitute permissible delay, then such buyer’s default permissible delays would go towards the 180 days delay after which
the Buyer had the right to cancel and demand refund of instalments paid. That, the seller argued, cannot be right. The express
exclusion in Article VIII.3 of delays due to buyer’s default from the 180 days was only a reference, the argument went, to defaults
set out in Article XI.1 (concerning failures to make payment or take delivery without justifiable reason, or buyers’ bankruptcy).
Further, the Article Ill.1 cancellation right makes no reference to any exclusion from the 180 days of delay caused by buyer’s

default.

Butcher J agreed with the buyer. He found that Article VIII.3 expressly excluded buyer’s default permissible delay from the
calculation of the 180 days and that there was no reason to limit such exclusion to only those buyer’s defaults set out in Article
XI. “Any delays caused by a default in performance by the Buyer” would not, therefore, count towards the 180 days. As regards
the Article 11l.1 cancellation right, the judge found that it “is intended to be the equivalent of that in Article VIII.3” and that the
Article VIII.3 right “should be regarded as the primary provision relating to the right to cancel for excessive delay”. The right to
cancel under Article 111.1 should therefore be read “as implicitly excluding delays caused by the Buyer’s default from the period of
180 days” so that buyer’s default delays “cannot be relied upon by the Buyer for the purposes of cancelling the contract under

Article 111.1(d) or Article VIII.3".

As such, the contracts contained a complete code for extension of time and cancellation. The SBCs provided for an extension of
time caused by buyer’s wrongful acts, including the alleged wrongful acts leading to the occupancy of the berths. Therefore, the

prevention principle did not apply on the occurrence of the alleged delays.

NOTIFICATION

"The contracts
Given his finding that the delays in this case fell within Article VIII.1, the judge found

contained a complete

. that it was clear that the notice regime under Article VIII.2 was applicable. If the
code for extension of
time and seller did not give the contractually specified notices, it could not claim an extension

. 5 of the Delivery Date (except in certain circumstances inapplicable here).
cancellation.

If he was wrong as to the construction of Article VIII.1, Butcher J considered that

Article VIII.2 notice regime would apply to cases of buyer-induced delay falling
outside the definition of permissible delay set out in Article VII.1. The parties had clearly attempted to provide for notification
of the matters relevant to a claim for an extension of time, and in Butcher J’s view, the court should lean in favour of a
construction under which extensions of time require notices in relation to any, or at least any reasonably foreseeable, causes of
delay. This practical clarification can only be of assistance to commercial parties, and their advisors, in attempting to discern

sellers’ and buyers’ rights and obligations during the course of — or at the end of — SBCs.

MODIFICATIONS
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The seller had also contended that the parties had agreed to modify the construction and design of the vessels under Article V,
and so it was entitled to an extension and was not obliged to serve any notification as to delay. However, Butcher J rejected this
argument on the basis that the SBCs contained contractual regimes for dealing with modifications. Either the parties agreed a
modification and connected adjustments to the price, delivery date or other terms or the buyer requested a modification but
the parties failed to agree on the amendments necessitated by that proposal, in which case the seller was under no obligation to
comply with the requested modification. The SBCs did not contemplate an unagreed extension of time following a modification.

As a result, the Article VIII.2 notice provisions could not and did not apply.

Butcher J dismissed any apparent hardship on a seller in these circumstances by suggesting that an appropriate way to proceed
should the parties agree to a modification to design but not to an adjustment to price or delivery date or similar, would be for
the parties to agree that the seller construct in accordance with the agreed modification and that the unagreed adjustment to

price or delivery date be resolved subsequently or determined by arbitration.

DEFAULT IN PAYMENTS

"In Butcher J's view,

The seller alleged that the buyer was in default in not paying the 3rd, 4th and 5th
instalments (whether or not the buyer was obliged to pay those instalments was not
the subject of this appeal). The seller argued that in such circumstances the seller is
entitled to a day-by-day extension of time under Article XI.4 without the need for the

seller to do anything to postpone the Delivery Date.

In contrast to the conclusion on the Article VIII.2 notice requirement, the judge
found that Article XI.2 does not require a notice to be given for there to be a delay to
the Delivery Date. However, the postponement of the Delivery Date under Article
XI.4 is expressly stated to be “at the Seller’s option”. Accordingly, for the Seller to
exercise that option it must elect to do so and communicate that election to the

buyer (except in exceptional circumstances which do not apply here). If the seller

the court should lean
in favour of a
construction under
which extensions of
time require notices
in relation to any, or
at least any
reasonably
foreseeable, causes

of delay."

fails to communicate that it has chosen that the Delivery Date should be postponed, then the Delivery Date remains the same.

CONCLUSION

This judgment provides welcome clarity on a number of issues which can arise under shipbuilding contracts and allows for

sensible and practical guidance on the key areas of delay, notices and cancellation. Since such disputes are usually determined

by arbitration out of the public gaze, this judgment should assist the industry as a whole to understand with greater certainty the

pre-delivery / pre-cancellation position under an SBC based on the SAJ form. It will also doubtless play a role in future

arbitrations on these points for any similarly worded SBCs. Finally, it is heartening (if unsurprising) that the English Commercial

Court has agreed with the findings of three experienced and highly regarded commercial arbitrators in the underlying LMAA

arbitrations, who were found to have properly interpreted the SBCs on the relevant points when they found that the contracts

contained a complete code for calculating extensions. English law and London arbitration continues to lead the field.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2

4



WATSON FARLEY & WILLIAMS

[1] [2020] EWHC 1030 (Comm)
[2] [2018] EWCA Civ 1744

[3] [2007] BLR 195

[4] [2011] EWHC 848 (Comm)

[5] [2014] EWHC 4050 (Comm)

KEY CONTACTS

ANDREW WARD

PARTNER « LONDON
T: +44 20 7863 8950

award@wfw.com

EMILY SADIE
ASSOCIATE + LONDON

T: +44 203 314 6488

esadie@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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