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Jurisdic�onal considera�ons

There is no one standard form construc�on contract used in the German construc�on sector. However, many contracts,

par�cularly those involving public authori�es, use the terms and condi�ons set out in the “VOB/B”.¹ In addi�on, since 2018, the

German Civil Code has set out default provisions for construc�on contracts which par�es can choose to incorporate into their

agreements, and which will apply if no explicit choice has been made. Finally, larger interna�onal projects, as well as plant

construc�on contracts, o�en use FIDIC standard form contracts.

Save in rela�on to FIDIC contracts, German construc�on contracts do not typically

include comprehensive provisions regarding force majeure, corresponding risk of

increased costs, �me delays or compensa�on and termina�on. As a result, it is

necessary to consider the general principles of German civil law.

Although par�es to German law governed construc�on contracts are largely free to

agree appropriate dispute resolu�on provisions, the public sector generally prefers

disputes to be referred to the courts. By comparison, commercial par�es o�en

prefer to refer disputes to arbitra�on pursuant to the rules of one of the na�onal

arbitra�onal organisa�ons. In addi�on, several forms of adjudica�on procedure are

available to assist in the determina�on of disputes.

Generally speaking, German courts are very reluctant to release a contractor from their contractual obliga�ons, and in order to

bring a successful claim for addi�onal costs incurred as a result of a force majeure event, it is necessary to sa�sfy a high burden

of proof. However, German law normally grants relief from liability for delay or other damage resul�ng from a force majeure

event, provided reasonable preven�ve measures have been taken against foreseeable consequences.

Force majeure and frustra�on
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There is no legal defini�on of force majeure under German law, but German jurisprudence has developed a defini�on which is

close to that found in interna�onal construc�on contracts. In brief, a force majeure event can be defined as being an external

event which cannot be foreseen even by applying the greatest possible care (thus being unforeseeable) and cannot be prevented

by applying all reasonable measures (thus being unavoidable). It is likely that the COVID-19 pandemic will qualify as a force

majeure event under German law. However, that does not necessarily mean that specific legal or contractual consequences will

result. Instead, under German law it will be necessary to consider the specific effects of the pandemic on contractual

performance.

Under the German Civil Code, a force majeure event usually en�tles a contractor to an extension of �me for comple�on of the

works, provided that the contractor is not responsible for the delay.  However, it is usually not possible to claim for addi�onal

costs. It is only in excep�onal circumstances, where con�nua�on of the contract would cause “unbearable hardship” to the

contractor, that they may be able to bring a claim for addi�onal remunera�on or compensa�on. In order to succeed in such a

claim, the contractor will need to meet a high burden of proof.

This approach is mirrored by the VOB/B standard terms and condi�ons, as well as

German law governed FIDIC contracts (which, in recent edi�ons, define force

majeure events as “excep�onal events”).

However, the concept of frustra�on is not recognised under German law. If and to

the extent that an event of force majeure makes it impossible for a contractor to

perform the contract, the respec�ve obliga�ons will be suspended for the period

during which the event con�nues.

It is important to note that German law and standard construc�on contracts require

the contractor to no�fy the employer immediately upon the occurrence of a force

majeure event, otherwise it may not be possible to make a resul�ng claim.

Suspension

As noted, force majeure itself does not relieve a contractor from their obliga�ons under a construc�on contract, unless explicitly

provided for in the contract (as is usually the case in FIDIC contracts). Where no such provision is in place, the statutory legal

concept of impossibility applies, meaning a party will be relieved from liability to perform to the extent, and for the period

during which, performance of its obliga�ons is not possible.

Accordingly, in the case of a force majeure event such as COVID-19, where a party is unable to perform its contractual

obliga�ons, the relevant obliga�on will be suspended un�l the event has passed. The affected party must no�fy the

counterparty immediately and, as far as possible, limit the consequences of such an event.

Depending on the circumstances, the owner may s�ll be obliged to make payment in rela�on to works already performed.

However, any addi�onal costs resul�ng from the suspension of the contract will be borne by the contractor unless the par�es

have explicitly agreed otherwise.
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Some bespoke contracts, as well as FIDIC contracts, include more detailed clauses concerning contract suspension, and

respec�ve no�fica�on obliga�ons.

Termina�on

German construc�on contracts that follow the VOB/B’s standard terms and

condi�ons provide that both par�es may terminate if a force majeure event

con�nues for more than 90 days. However, this �me period is o�en extended in

contracts concerning large-scale construc�on projects, par�cularly those subject to

debt financing.

Under the German Civil Code, any party wishing to terminate a construc�on contract

must demonstrate that comple�on will cause ‘unbearable hardship’, taking into

considera�on principles of good faith and the interests of the counterparty. As is the

case in rela�on to suspension, they will not usually be en�tled to claim for addi�onal

costs or compensa�on, save in excep�onal circumstances of “unbearable hardship”.

Further, several restric�ons under German insolvency law may prevent the unilateral termina�on of a contract in the event of a

party’s insolvency.

Prac�cal advice

Par�es to German construc�on contracts should review any applicable force majeure provisions in the context of the applicable

statutory principles, seeking legal advice as appropriate and certainly before taking any enforcement steps.

In the current circumstances, it is impera�ve that both par�es to a contract closely monitor the specific effects of the pandemic

on the performance of their contractual obliga�ons, keeping appropriate records.

In addi�on, par�es should keep up to date with any guidance issued on the handling of construc�on contracts affected by the

pandemic. At the �me of wri�ng, the German public authori�es have published ini�al guidelines on the evidence required from

contractors to successfully claim an event of force majeure under construc�on contracts with public authori�es. Further

guidelines are expected to be issued soon.

Should a contractor wish to conclude a new construc�on contract, this must include clear contractual provisions dealing with the

risk of addi�onal costs and �me delays or it may be difficult to claim any subsequent compensa�on.
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[1] Vergabe- und Vertragsordnung für Bauleistungen
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