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Engl i sh law holds  that  an agreement  to  agree i s  no agreement  a t  a l l .  That  sa id,  in  rea l i ty  the

ques t ion of  whether  a prov is ion i s  in  fac t  an agreement  to  agree (and thus unenforceable)  i s  much

less  c lear  cu t .

As a result the courts are o�en called upon to dis�nguish between situa�ons where they can intervene to determine what the

par�es should have agreed under a contract, and those where they cannot do so.

In its 2013 decision in MRI Trading AG v Erdenet Mining Corpora�on LLC1, in which

WFW acted for the successful party, the Court of Appeal gave helpful guidance on

the outer limits of when the courts will intervene to complete a bargain in the

absence of agreement by the par�es.

However, in Morris v Swanton Care & Community Limited2, in which WFW again

acted for the successful party, the Court of Appeal has now robustly reiterated that,

despite the principles set out in MRI, the fundamental posi�on is that an agreement

to agree will not be enforced by the courts. The decision suggests a reluctance to

further expand the circumstances in which the courts will intervene where the

par�es cannot agree themselves.

THE  CASE

In Morris v Swanton Care, the claimant, Mr Morris, sought damages for addi�onal “earn-out considera�on” he claimed he was

en�tled to under the terms of an agreement (the “SPA”) under which he had sold his company, Glenpath Holdings, to the

defendant. The SPA en�tled the claimant to addi�onal considera�on for providing consultancy services to the defendant

following the comple�on of the sale. Specifically, it provided that:

“Mr Morris shall have the op�on for a period of 4 years from Comple�on and following such period such further period as shall

reasonably be agreed between Mr Morris and the buyer to provide the [consultancy] services…”

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 1



" L a d y  J u s t i c e  G l o s t e r

r e j e c t e d  t h e  c l a i m a n t ' s

a t t e m p t s  t o  a r g u e  t h a t

t h e  c o u r t  c o u l d  ( a n d

s h o u l d )  i n t e r v e n e  i n  t h e

a b s e n c e  o f  a g r e e m e n t

b e t w e e n  t h e  p a r t i e s  i n

t h i s  c a s e . "

The defendant paid the claimant for the consultancy services for the ini�al four year period but declined to agree a further

period. The claimant therefore brought proceedings, arguing that he was en�tled to, and the defendant was obliged to agree, a

reasonable further period for the provision of the consultancy services. In response the defendant argued that the words

”following such period such further period as shall reasonably be agreed” amounted to a mere agreement to agree any further

period, and was therefore unenforceable.

The judge at first instance agreed with the defendant, dismissing Mr Morris’ claim en�rely. The claimant appealed.

THE  APPEAL

In her final judgment in the Court of Appeal, Lady Jus�ce Gloster rejected all of

the claimant’s grounds of appeal, saying:

“I have no doubt that, on their true construc�on, the relevant provisions… amount

to an agreement to agree in rela�on to the further period a�er the agreed 4 years

and are consequently unenforceable.”

In doing so, Lady Jus�ce Gloster rejected the claimant’s a�empts to argue that the

court could (and should) intervene in the absence of agreement between the par�es

in this case. In par�cular, she forcefully rejected the submission that the phrase “such further period as shall reasonably be

agreed” imposed both an obliga�on to reach agreement reasonably and to agree a reasonable period. Lady Jus�ce Gloster held

that:

“…any period of extension could be agreed, with the words “shall reasonably” applying to the agreeing and not to the further

period itself. The claimant’s argument seeks to transfer the “reasonable” requirement to the period itself… but that is wrong…”

Lady Jus�ce Gloster rejected the claimant’s argument in this regard primarily on the basis that it simply was not what the

provision in ques�on said. However, she added that:

“…the proposi�on is that, on the assump�on that there was such a thing as an objec�vely reasonable period, that is what the

par�es ac�ng reasonably should have agreed. The difficulty with this, apart from the actual terms of the clause, is that it

presupposes that there is such a thing as a reasonable period which everyone could equally recognise as being reasonable…”

This suggests that, even if the contract had provided that the par�es were obliged to agree a “reasonable further period”, the

provision would s�ll have been held to be unenforceable, and appears to be a rejec�on of the well-rehearsed argument that an

obliga�on to reach a “reasonable” agreement on an issue will be sufficiently certain to allow the court to intervene and

determine what should have been agreed.

Finally, Lady Jus�ce Gloster was also unpersuaded that an obliga�on to reasonably agree (i.e. to agree in a reasonable manner)

amounted to an enforceable obliga�on in this case. Ci�ng a line of authori�es on obliga�ons to use reasonable endeavours to

agree, she held that:
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“…the law is clear that, in such a case, there is no obliga�on on the par�es to nego�ate in good faith about the ma�er which

remains to be agreed between them… the fact that the relevant provision requires the par�es “reasonably” to agree did not turn

an unenforceable provision into an enforceable agreement.”

CONCLUS ION

Morris v Swanton Care gives helpful and clear guidance on the limits of the English

courts’ ability and willingness to intervene and determine what par�es should have

agreed where they have failed to do so themselves.

In par�cular, it emphasises that an obliga�on to agree reasonably is not an

obliga�on to agree something reasonable and does not impose on a party an

obliga�on to agree something that is counter to its own commercial interests.

Further, it strongly rebuts the argument that an obliga�on to agree a “reasonable”

outcome is sufficiently certain to allow the court to intervene in the absence of such

agreement.

These findings are a firm reasser�on of the long held principle that an agreement to agree is not enforceable, and an important

counterweight to the line of authori�es that have expanded the scope of what agreements the courts can and will enforce.

Thomas Ross, a former partner, and Nick Payne, a former senior associate, both in our London office, jointly authored this

ar�cle.

DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3


