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THIS IS THE THIRD OF OUR FIVE-PART SERIES COVERING THE ISSUES FACING THE
CONSTRUCTION INDUSTRY IN FIVE DIFFERENT JURISDICTIONS ACROSS THE
WORLD IN THE FACE OF THE COVID-19 PANDEMIC.

Jurisdictional Considerations

"It is established that
the duty of good

The legal system of each Gulf state (except for Saudi Arabia) is based on the civil law
faith requires parties model with the adoption of a civil code that sets out the applicable laws and

to not take unfair regulations. In Saudi Arabia matters are predominately governed by the principles of

a position and to co-
operate with each In the Gulf states, parties are generally free to contract subject to matters of public

other."” policy and mandatory statutory provisions.

Unlike common law systems, there are mandatory overarching duties, most notably

the duty of good faith, which applies in the UAE, Bahrain, Kuwait and Qatar.

Although the civil codes in these jurisdictions do not precisely define what is meant by good faith, it is established that the duty

of good faith requires parties to not take unfair advantage or exploit a position and to co-operate with each other.

In the context of the impact of COVID-19 on construction disputes, parties will inevitably be looking to assert that COVID-19 is a

force majeure event as a means for exonerating themselves from contracts and liabilities.

The precise terms of construction contracts will need to be carefully considered as will any state laws and regulations that have
been passed to deal with the crisis. As an example, the Iragi Government recently declared COVID-19 as a force majeure event
for all projects and contracts effective from 20 February 2020. How this is to be interpreted in the context of contracts subject to

foreign laws (most notably English law) remains to be seen.

For projects in the UAE, there will inevitably be delays to projects that had been planned for EXPO 2020. As the current
expectation is that EXPO in Dubai will happen in 2021/2022, one would expect some degree of flexibility on the part of

employers, contractors and lenders.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2 1



WATSON FARLEY & WILLIAMS

Force Majeure

For projects in the Middle East, parties will usually provide for events of force majeure in standard form construction contracts,

most notably FIDIC.

The express contract terms ought to prevail over relevant statutory provisions in relation to force majeure but inevitably parties
will be looking for angles for asserting that COVID-19 is or is not caught by the contractual definition of force majeure. Contracts

will therefore require careful scrutiny in the context of their terms and the governing law.

To the extent that a contract does not contain a force majeure provision or does not
"The fact that deal with the consequences of a force majeure event, the provisions of the relevant

performqnce is more civil laws or common laws (applicable in any free zones) may be relevant.”

burdensome or costly
will not be sufficient Like the position under the English common law, the civil codes in the Gulf states do

for an event to be a not specifically define what amounts to a force majeure event and each case will be

force maieure decided on its own facts.?

event."

Jurisprudence in the UAE suggests that for an event to be a force majeure event:

. It must be unforeseeable;
o Its effects must be incapable of prevention; and

e It must render performance absolutely impossible.
The fact that performance is more burdensome or costly will not be sufficient.
It will be for the party asserting a force majeure event to prove that each of these criteria are met.

Clearly, it may be easier to assert force majeure in relation to contracts entered into before COVID-19 became news across the

globe. For contracts entered into after the crisis arose, arguments of foreseeability and prevention will inevitably be made.

Suspension

In the face of a pandemic, some construction contracts will be impossible to progress, but parties may not necessarily wish for

them to cancelled or terminated. This will be the case in relation to unfinished EXPO 2020 (now 2021/2022) Dubai projects.

In the absence of an effective contractual suspension provision, Article 247 of the UAE Civil Code could be useful to either an
employer or contractor. This provides that “In contracts binding upon both parties, if the mutual obligations are due for
performance, each of the parties may refuse to perform his obligation if the other contracting party does not perform that which

he is obliged to do.”
The actual and specific impact of COVID-19 on contractual performance will however need to be carefully assessed.

Termination

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2 2



WATSON FARLEY & WILLIAMS

In the absence of an effective contractual termination provision for force majeure or "The de|oys and
for convenience, Article 273(1) of the UAE Civil Code provides that where unrecoverable costs
performance of a contract becomes impossible as a result of a force majeure event, associated with

the contract shall end automatically. obtaining such an

order should not be

Article 273(2) deals with partial impossibility and provides that if part of a contract is underestimated."

impossible to perform by reason of force majeure, that part of the contract will be
terminated. Article 273(2) further provides that in the case of partial impossibility,

the party to whom the obligation is owed will have the right to terminate the contract by notice to the other party.

There is also an express provision in the section of the UAE Civil Code, dealing with “Mugawala Contracts”; namely contracts for
work, including construction contracts. Article 893 provides that if any cause arises preventing performance then either party

may require that the contract is cancelled or terminated.

Subject to the terms of the contract, and in absence of the parties agreeing a termination, it may be that a court order is

required. The delays and unrecoverable costs associated with obtaining such an order should not be underestimated.

Compensation

Other provisions in the Civil Codes will be relevant in terms of assessing if a party may be entitled to some form of compensation

or other relief as a result of a force majeure event.

Article 249 of the UAE Civil Code provides that if unforeseeable events of a public nature occur, which make performance
onerous or impossible, a judge or arbitrator can reduce onerous obligations to a reasonable level such as by increasing the price

of the contract or allowing additional time for performance.
Articles 894 and 895 of UAE Civil Code in relation to Mugawala contracts also provide that:

e a contractor is entitled to the value of its works and expenses incurred in performing a contract that is now incapable of

performance; and

e acourt may order a party to pay compensation where this is custom in the construction industry and a court has the

discretion to award compensation to the innocent party injured by the cancellation.
Practical Advice

It is essential for parties to construction contracts to carefully check contract terms and relevant laws in relation to force

majeure.

In addition to what we have addressed above, if the construction contract relates to a government project, there may be
deadlines specified in the local procurement laws for a contractor to apply for exemptions from penalties and fines for late

completion by reason of a force majeure event.?
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"Parties should also
ensure that they
communicate with the
other contracting
parties to discuss
and identify
amicable solutions

for dealing with the
impact of COVID-
19."

Parties should also ensure that they:

fully understand the terms of contracts (including sub-contracts) and take steps to
ensure that those terms are strictly adhered to particularly in terms of giving
adequate notice of a force majeure event within any timeframe stipulated in the
contract(s);

seek extensions of time as an alternative, where the contractual terms allow for this;

make sure that they can satisfy the requirements of a force majeure event under the
contract provisions and/or the relevant law before seeking to suspend or terminate
contracts (including sub-contracts);

implement an effective record keeping system (including regular progress reports,
supply chain positions and mitigation efforts) so that all documents and

communications relevant to the impact of COVID-19 in relation to the affected

project are effectively managed and retained;

e communicate with the other contracting parties to discuss and identify amicable solutions for dealing with the impact of

COVID-19;

o carefully consider the consequences of a termination on the other party (could it result in its insolvency?), the duties to

funders and other third parties and the rights they may have;

e anticipate calls on performance bonds/guarantees;

¢ act with integrity and in good faith throughout; and

¢ check the terms of insurance policies for any coverage in relation to COVID-19.

CLICK HERE TO SEE OUR ARTICLES FOCUSSING ON THE CHALLENGES FACED BY
THE CONSTRUCTION INDUSTRY IN OTHER JURISDICTIONS

[1] Notably the laws applicable in the DIFC and ADGM

[2] There is no case law precedent system in Gulf states

[3] See for example Article 49 of Dubai Law No.6/1997
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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