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FOR AN OVERVIEW ON FORE IGN INVESTMENT CONTROL  ON THE EU LEVEL ,  IN
THE UK AND FRANCE,  CL ICK HERE .

On 8 Apr i l  2020,  the Federa l  Government  submi t ted a draf t  change to the Fore ign Trade Act

(Aussenwir t schaf t sgese tz  or  “AWG”).  Through th is  change,  the ru les  on examining inves tments  wi l l

be s igni f icant ly  t igh tened.  The new ru les  wi l l  have to be cons idered in  t ransac t ions invo lv ing direc t

or  indirec t  acquis i t ions  by non-EU based acquirers  –  and th is  wi l l  l i ke ly  be made law soon,

a longs ide changes to  the Fore ign Trade Regula t ion (Aussenwir t schaf t sverordnung or  “AWV”).

Following a brief summary of the current legal posi�on, we outline the principal proposed changes and give a recommenda�on

for future transac�ons.

CURRENT LAW

In examining investments, German investment control law differen�ates between

sector-specific – in par�cular for the defence sector – and non-sector specific – for

other sectors. The core of the rules can be summarised as follows:

Sector-specific examina�on

Direct or indirect share acquisi�ons by foreign investors of at least 10% must be

no�fied. The implementa�on of such acquisi�ons must be suspended and the

validity of any implemen�ng acts would be provisional un�l cleared by the Federal

Ministry for Economic Affairs and Energy (Bundesministerium für Wirtscha� und

Energie or “BMWi”) or the deadline of three months (from receipt of complete

documenta�on) has expired without a prohibi�on decision.

Non-sector-specific examina�on

A non-sector-specific examina�on can take place in any economic sector if a non-EU na�onal acquires a domes�c business or a

direct/indirect holding of at least 25% of the vo�ng rights in a domes�c business.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 1

https://www.wfw.com/articles/foreign-direct-investment-controls-what-is-changing-and-what-dealmakers-should-do/


"De l i b e ra t e  b rea ch
o f  t h e  s u spen so r y
ob l i ga t i o n  i s  a
c r im i na l  o f f e n ce
ca r r y i ng  a  pena l t y  o f
up  t o  f i v e  y ea r s  i n
p r i s on  o r  a  f i n e . "

For specific target businesses, acquisi�on of only 10% will trigger the duty to no�fy the BMWi of the sale contract. For example,

if the target business operates “cri�cal infrastructure” (for example, in energy), par�cular cloud compu�ng services, or media

(where they are opinion-forming and have par�cular news content and overall impact). Equally, businesses providing so�ware

suppor�ng cri�cal infrastructure, telecoms (and its surveillance) and telema�cs may be covered.

Even if no duty to no�fy arises, the BMWi may call in the case for review within three months of learning about the deal, with a

limita�on period of five years from concluding the contract. To avoid legal uncertainty, par�es can apply for a comfort le�er.

If the BMWi examines the case, the transac�on remains provisionally valid; only if it is then prohibited does it become

ineffec�ve. The test for prohibi�on is whether public order or security of the Federal Republic of Germany would be endangered

by the acquisi�on.  This requires an actual and sufficiently serious danger to be shown, one which touches a fundamental

interest of society.

PR INCIPAL  CHANGES

Through the reform, the non-sector-specific investment control rules will be considerably widened.

Extension of standard of review

It is intended that the amended AWG will adopt the standard of review of the FDI Screening Regula�on: in future, the BMWi will

consider, for non-sector-specific cases, whether the investment in a domes�c business can be expected to impair public security

and order in Germany or in another EU Member State, or projects/programmes with a Union interest. Un�l now, an examina�on

was limited to actual endangerment of public security and limited to Germany.

Suspensory obliga�on for no�fiable acquisi�ons

If the acquisi�on is no�fiable (par�cularly those concerning cri�cal infrastructure), it

may not, in future, be implemented un�l BMWi clearance has been obtained. The

prohibi�on on implementa�on, in part, goes further than that found in merger

control. It encompasses, in addi�on to the exercise of vo�ng rights and the direc�ng

the exercise of vo�ng rights, also approval of the payment of profits or economic

equivalents, and the disclosure of informa�on which is related to the nature and

purpose of the business under review or has been designated in an order as

significant.

According to the explanatory memorandum, among other things this concerns access to technology relevant for security or to

technical or digital hubs with the poten�al for significant misuse, as well as the leakage of informa�on relevant for security. The

prohibi�ons apply from the �me of the acquisi�on contract. The explanatory memorandum assumes that in the due diligence

and nego�a�on phases, informa�on with par�cular relevance to possible damage to public security or order is not likely to be

disclosed. The disclosure of commercial or other business-related informa�on, by which the investor can judge the economic

merits and risks of the acquisi�on, will remain permissible.

Deliberate breach of the suspensory obliga�on is a criminal offence carrying a penalty of up to five years in prison or a fine.

Negligent breach will be an administra�ve offence carrying fines.
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" The  d i s c l o s u re  o f
comme rc i a l  o r  o t h e r
bu s i n e s s - re l a t ed
i n f o r ma t i on  du r i ng  a
due  d i l i g en ce  w i l l
r ema i n  pe r m i s s i b l e . "

Expansion of no�fiable transac�ons

The BMWi has announced that the list of cri�cal infrastructure and technologies in the AWV will be considerably widened. In

future, ar�ficial intelligence, robo�cs, semiconductors, biotech and quantum technology will also be covered. With the COVID-19

pandemic, it is also possible manufacturers of medical products and pharmaceu�cals will also be examined; however, a dra�

amendment of the AWV is not yet available.

RECOMMENDAT ION

We recommend, similar to merger control, that in every acquisi�on of a stake

through direct or indirect par�cipa�on by a foreign acquirer, you check whether it

must be no�fied, or at least whether a comfort le�er should be applied for. Where it

must be no�fied, a clearance decision (or expiry of wai�ng period without

prohibi�on) must be a condi�on precedent to closing.  Furthermore, you should

avoid ac�ons which – according to the AWG – would breach the suspensory

obliga�on. In this regard, the situa�on is similar to the well-known prohibi�on of

“gun jumping” in merger control. Consider in par�cular what informa�on can be disclosed. As men�oned, the disclosure of

commercial or other business-related informa�on during a due diligence will remain permissible. In the individual case,

permissible informa�on should be dis�nguished from such informa�on which is of par�cular relevance to possible damage to

public security or order, such as know-how on cri�cal technologies, the dissemina�on of which the rules aim to prevent. Usually

it will anyway be in the target company’s own best interest not to disclose such informa�on as long as there is no certainty that

the deal will happen and may be closed.
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The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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