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Across the world, businesses and governments are grappling with the financial impact caused by
COVID-19. One response has been the provision of financial support to businesses by government.
Another focus has been insolvency law, with various initiatives being proposed to enable

businesses to avoid insolvency proceedings due to what is hoped to be a temporary hit from
COVID-19 disruption.

The UK government announced a package of measures on 28 March 2020 in relation
"There is some to UK insolvency law, which included a relaxation of the rules on wrongful trading
scepticism in the (see our article on this measure here) and the implementation of legislative
insolvency profession proposals to reform UK insolvency law previously made in 2018. This article will

as to whether the discuss the usefulness of those reform proposals and set them in the context of two

new moratorium will other initiatives from the UK insolvency community in response to COVID-19.

be much used in

practice. ul The 2018 proposals consisted of (1) a new moratorium to help business rescue, (2) a

prohibition on the termination of contracts for the supply of goods or services due
to insolvency proceedings and (3) a new restructuring plan that would enable cross-
class cram down of dissenting creditors. The proposed reforms are far reaching and, as is clear from the government’s 2018
consultation document, raise complicated issues on which there is no consensus amongst experts and users of insolvency law.
Therefore, a key question is whether these proposals can be enacted quickly enough to be useful in the current crisis. Though,
perhaps an even more concerning question is: will the finally enacted legislation provide for a balanced and effective set of

rules?

To pick one aspect of the reform proposals, the new moratorium will only be available for solvent companies and, even then, will
only apply for an initial period of 28 days (extendable to 56 days, or longer if that extension is approved by creditors or by the
court). Whether a moratorium of such restricted scope can be of real use to a business facing financial difficulties is debatable
and there is some scepticism in the insolvency profession as to whether the new moratorium will be much used in practice.
Against that, legitimate concerns have been raised in relation to the protection of creditors during the moratorium that argue

against a more expanded scope.
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The concerns in relation to the new moratorium, coupled with the fact that the new restructuring plan is an incremental
development and similar to two restructuring procedures that already exist (the company voluntary arrangement and scheme of

arrangement), suggest that the government’s efforts would be better spent on easier, quicker wins.

One such win has been suggested in a paper produced by the Insolvency Law Committee of the City of London Law Society.
Published shortly before the government’s announcement, this paper made proposals in relation to wrongful trading. More
notably, it also made two proposals for companies to benefit from a moratorium to prevent action by creditors. The first
proposal was for a moratorium to prevent the presentation of a winding up petition by a creditor in circumstances where the
directors of a company have made a “COVID-19 declaration”. The second proposal was to make available to companies impacted
by COVID-19 the interim moratorium that is part of the administration regime. Both proposals could be implemented quickly by

building on existing statutory provisions.

Another development is a briefing note on Saving Livelihoods prepared by the
Technical Committee of the Insolvency Lawyers’ Association (“ILA”). Entitled "The insolvency

“Changing the Narrative around Administration”, it advocates the use of profession in the UK
administration as a rescue process, the purpose for which it is primarily designed is showing plenty of

and the objective an administrator is required to pursue if reasonably practicable. initiative and its
characteristic

flexibility of thought

This purpose is contrasted to the recent use of administration as a quasi-liquidation,

which has led to a common perception that administration inevitably means the end

tfo propose

of the company (discussed in our article on the collapse of Thomas Cook here).
solutions."

The ILA note’s most significant contribution is the reminder that administration, in
the right circumstances, can function as a form of debtor-in-possession procedure.
Although an administrator cannot delegate his or her statutory powers to a company’s directors, they can leave much of the
running of the company in the hands of existing management who know the business best and are unlikely to have been
culpable for the company’s financial difficulties due to COVID-19. To this end, the note is accompanied by a model Consent

Protocol, which could be used by an administrator to consent to the directors continuing with certain management powers.

Initiatives around insolvency law are clearly needed so that the short-term impact COVID-19 may have on businesses that would
otherwise be viable does not result in a wave of avoidable insolvencies. Whilst the UK government’s proposals may only partially
achieve this objective (and even then only after some delay), the insolvency profession in the UK is showing plenty of initiative

and its characteristic flexibility of thought to propose solutions to meet the unique challenges businesses now face.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+442078148141/2 3


https://www.wfw.com/people/stephen-parker/
tel:+44 20 7863 8908
mailto:sparker@wfw.com

