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While the major i ty  o f  the UK is  under a s t r ic t  po l ice-enforced lockdown, cons t ruc t ion s i tes  s tand as

one of  the few except ions.  As of  the date of  th i s  note ,  the government ’s  pos i t ion remains that

cons t ruc t ion s i tes  should cont inue to operate dur ing the current  Covid-19 pandemic, ¹  and in an

open le t ter  dated 31 March,  Alok Sharma, the Secre tar y of  S ta te  for  Bus iness  Energy & Indus t r ia l

S t ra tegy (“BEIS”) ,  thanked ever yone operat ing in  the UK cons t ruc t ion sec tor  for  “de l iver ing for  our

nat ion through th is  d i f f icu l t  t ime”.

That notwithstanding, there is much confusion as to whether construc�on sites

should remain open – some believe that doing so is unsafe, whilst others want to

work. The industry is split, and news of major construc�on firms shu�ng down their

sites, or re-opening sites a�er a temporary shutdown, dominate industry headlines.

To shut down or not to shut down – it is a difficult decision faced by many site

owners or contractors. Either way, there will be serious commercial, legal and

prac�cal implica�ons for all relevant par�es concerned, par�cularly in the absence

of clear Government instruc�on or guidance requiring construc�on sites to close.

In this note, we consider the various health & safety guidance and legal

requirements that are specifically applicable to construc�on projects, and how they

impact on the ques�on of whether construc�on sites should shut down or not.

Si te  Operat ing Procedures  by the Cons t ruc t ion Leadership Counci l

On 23 March 2020, with support from Build UK, the Construc�on Leadership Council (“CLC”) issued the Site Opera�ng

Procedures (the “SOP”), a guidance intended to introduce consistent measures on construc�on sites of all sizes that are

opera�ng during this pandemic period in line with the Public Heath England (“PHE”) guidelines on Covid-19 (as it currently

stands). The SOP covers a range of topics, such as travelling to site, access points, hand washing facili�es and other welfare

facili�es, including toilets, canteens, changing rooms etc. More fundamentally, the SOP expressly states that:

if an ac�vity cannot be undertaken safely due to a lack of suitably qualified personnel being available or social distancing
being implemented, then it should not take place;
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non-essen�al physical work that requires close contact between workers should not be carried out; and

if a site is not consistently implemen�ng the measures set out in the SOP, then it may be required to shut down.

Despite the above, the SOP falls short of requiring a construc�on site to close if the two-metre distancing rule could not be

observed, and in par�cular, it expressly recognises that there will be situa�ons where it is not possible or safe for workers to

distance themselves from each other by two metres.

Revised SOP and the Two-metre Distancing Rule

A�er the publica�on of the SOP, it was clear to the CLC that the guidance did not provide sufficient clarity on how some of the

PHE guidelines, par�cularly the two-metre distancing rule, would apply to construc�on sites. In response to industry cri�cism, a

new version of the SOP (version 2) (“Revised SOP”) was published on 2 April 2020. While the Revised SOP did provide some of

the clarifica�on sought, it also imposed a stricter regime than the original version by, among other things, making it clear that

where it is not possible or safe for workers to distance themselves from each other by two metres then work should not be

carried out.

C O N S T R U C T I O N  W O R K S  M AY  S T I L L

P R O C E E D,  A N D  S I T E S  M AY  S T I L L

O P E R AT E  P R O V I D E D  T H AT

M I T I G AT I O N  A C T I O N S  A R E  TA K E N

TO  R E D U C E  T H E  R I S K  O F

T R A N S M I S S I O N .

Reportedly, the Revised SOP was literally withdrawn within hours of its release as it caused an immediate uproar within the

industry. In par�cular, those con�nuing “business as usual” argued that it would mean all sites would have to close, which is

inconsistent with the government’s posi�on that construc�on sites should remain open during the pandemic. For example, in

order to comply with the two-metre distancing rule, workers may try to li� heavier loads than they should handle alone, because

sharing the load with colleague(s) would amount to a breach of such rule; and if accidents or injuries happen, which o�en do

during complex construc�on opera�ons, it may simply be impossible to administer first aid to opera�ves whilst keeping six feet

apart.

To date, the Revised SOP remains withdrawn but the CLC states that an updated version is being developed, but does not specify

the likely �meframe for the release.

Sector Guidance
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a s  i t  w i l l  a m o u n t  t o  a

p o t e n t i a l  b r e a c h  o f

l a w. "

In the sector-specific guidance on “Social Distancing in the Workplace during

Coronavirus (Covid-19)” published by BEIS on 7 April 2020 (“Sector Guidance”), the

posi�on on how social distancing may apply to the construc�on sites was again

explained. While the Sector Guidance largely reiterates the measures set out in the

SOP, it does provide the clarifica�on that where it is not possible to follow the social

distancing guidelines in full in rela�on to a par�cular ac�vity, but it is considered that

such ac�vity is needed to con�nue for the construc�on site to con�nue to operate,

then, mi�ga�ng ac�ons should be taken to reduce the risk of transmission of Covid-

19. The Sector Guidance then con�nues to say that staff should be advised to keep

two metres apart as much as possible, and work should be planned to minimise

contact between works, and skin-to-skin and face-to-face contact.

In other words, a strict applica�on of the social distancing rules, and in par�cular the two-metre distancing rule, is not required

for construc�on works. Construc�on works may s�ll proceed, and sites may s�ll operate provided that mi�ga�on ac�ons are

taken to reduce the risk of transmission.

Construc�on (Design & Management) Regula�ons 2015

Aside from the Covid-19-specific guidance, there are the statutory du�es imposed by the Construc�on (Design & Management)

Regula�ons 2015 (“CDM Regula�ons”), which are the main set of regula�ons for managing the health, safety and welfare of

construc�on projects. Most notably, a principal contractor (as appointed by the client) must ac�vely manage health and safety

risks during the construc�on phase, including among other things, taking account of the health and safety risks to everyone

affected by the work in planning and managing the measures needed to control them, as well as ensuring that suitable welfare

facili�es are provided throughout the construc�on phase.

For a principal contractor, these du�es can be par�cularly onerous and in some instances may not be prac�cable to fulfil in light

of the difficul�es caused by the pandemic. For example, one of the recent concerns is the lack of appropriate face masks for

construc�on workers due to the relevant manufacturers, understandably, priori�sing demands from the health sector and

cri�cal services. However, this means that level three filtering facepiece (FFP 3) masks, which are required by law to be worn as

they provide crucial protec�on from cancerous dusts like silica and inhaling other poisonous chemicals, may not actually be

available for those performing construc�on work, such as pain�ng and decora�ng or joinery. By the CDM Regula�ons, such work

will simply have to stop, and it will not be anything directly to do with the risk of Covid-19 infec�on.

While compliance with the du�es imposed by CDM Regula�ons will be important, the need to carefully assess the risks arising

from the pandemic, and to ac�vely manage such risk by taking appropriate preventa�ve or mi�ga�on measures are simply part

of any employer’s statutory obliga�on under the Health and Safety at Work etc. Act 1974, under which all employers are

responsible for ensuring the health and safety of their employees and those that are affected by their ac�vi�es so far as

reasonably prac�cable. The lack of masks will only be one of many examples where due to lack of PPE, construc�on works

simply cannot proceed as it will amount to a poten�al breach of law.

Conclusions
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"Hea l t h  and  s a f e t y  i s
no t  n ego t i ab l e ,  and
w i l l  ha v e  i r r e v e r s i b l e
con s equen ce s  on  t h e
l i v e s  o f  many . "

Notwithstanding the various Government guidance and industry guidelines issued to

date to help clarify what construc�on sites should do during the pandemic,

confusion and differences in opinion s�ll exist among those in the industry as to

whether construc�on sites should remain open, and if so, how prac�cable can this

be especially in light of the exis�ng and regula�ons applicable to construc�on

projects.

Whether a construc�on site should remain open or not will depend on a number of

key factors, such as the op�ons available under the relevant construc�on contracts, the likely contractual consequences for each

op�on, and other commercial considera�ons, such as reputa�onal implica�ons and commercial rela�onships with customers,

employees and suppliers etc.

Many of these will not provide a straigh�orward answer given the unprecedented circumstances, and par�es will be well

advised to take a pragma�c approach and work together to find an acceptable solu�on, at least for the foreseeable future, with

a view to minimising any adverse impact on the ul�mate viability of the project.

However, among all factors, it is argued that health and safety should always come first and must be priori�sed. No doubt,

Covid-19 has and will con�nue to have a drama�c and unavoidable impact on the whole of the construc�on industry; many of

the challenges are arguably nego�able and can be overcome in the long run. However, health and safety is not nego�able, and

will have irreversible consequences on the lives of many.

A careful risk assessment must be taken in determining whether and to what extent construc�on opera�ons can or should

con�nue at a site in view of the unprecedented challenges the world is currently facing.

This ar�cle was authored by Pauline Page, a former partner in our London office.

[1] Notwithstanding UK Government’s posi�on, the Sco�sh Government issued guidance on 6 April 2020 that all non-essen�al

construc�on works should stop immediately due to Covid-19 concerns.
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This publica�on cons�tutes a�orney adver�sing.
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