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The wor ldwide spread of  Covid-19 has a major  impact  on dispute reso lu t ion in  Germany,  both in

terms of  pre- l i t igat ion concerns and dispute prevent ion,  as  wel l  as  prac t ica l  consequences for  the

conduct  o f  d isputes  in  f ront  o f  s ta te  cour t s  and arbi t ra l  t r ibunals .

Currently, the following issues should be considered:

PREVENT ION AND PREPARAT ION OF D ISPUTES

Covid-19 may give rise to disputes between contrac�ng par�es if and to what extent

contractual claims and performance of obliga�ons are affected. WFW has outlined

the relevant informa�on and recommenda�ons regarding exis�ng contractual

rela�onships for you in a previous ar�cle available here in both English and German.

Par�es should clearly document the causes and consequences of any poten�al

impact of Covid-19 on their business opera�ons and contractual performance. This

documenta�on may become important as evidence in a later legal dispute, e.g. to

determine whether a party was jus�fiably prevented from comple�ng its contractual

performance or to examine possible warranty rights and claims for damages. Currently, we are seeing counterpar�es giving

generally held no�ces of Covid-19-related incidents (e.g. delivery delays, price increases) that are preven�ng them from mee�ng

their contractual rela�onships (e.g. problems delivering goods or having them accepted, unavailable staff, price increases). Such

no�ces should be assessed and rejected where appropriate.

EFFECTS  ON DEADL INES

It should be also assessed, if contractual or statutory deadlines are affected by Covid-19.

The spread of Covid-19 can lead to various restric�ons on business opera�ons resul�ng from efforts to halt the pandemic’s

spread. Official orders to temporarily close non-cri�cal opera�ons and move to remote working, as well as sick or self-isola�ng

employees becoming infected with the virus, may well hinder internal company processes.
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"Cu r ren t l y ,  many
cou r t s  a re  ope ra t i ng
i n  " eme rgen cy
mode" .  P hy s i c a l
a cce s s  t o  t h e  cou r t s
i s  o f t e n  re s t r i c t e d
and  va r i o u s  j udge s
a re  wo r k i ng  f rom
home . "

No general suspension of contractual and legal deadlines

Notwithstanding these restric�ons, contractual or statutory �me periods, such as those on the no�fica�on of defects (e.g. defect

no�fica�on periods) or no�ces of defects (Sec�on 377 (1) German Commercial Code (HGB)), as well as contractual preclusion

periods, are not suspended and remain the same.

In some cases, deadlines may be suspended if the par�es can agree to an extension of the �me limit. Alterna�vely, an extension

can be requested from a contrac�ng party referencing the restric�ons resul�ng from Covid-19. Relevant deadlines should

therefore always be kept in mind and necessary precau�ons taken to ensure that contractual and legal deadlines can be met.

Suspension of limita�on periods

The Covid-19 outbreak also does not provoke an automa�c suspension or interrup�on of limita�on periods, which can only

happen in certain excep�onal circumstances.

Under Sec�on 206 of the German Civil Code (BGB), a limita�on period may be suspended for as long as the creditor is prevented

by force majeure from taking legal ac�on within the last six months of said limita�on period. However, force majeure is only

accepted if legal enforcement is rendered impossible, despite the utmost care reasonably to be expected in the circumstances

being taken. As a result, all necessary precau�ons must be taken for the prosecu�on of legal ac�on. In this context, even the

slightest fault will exclude a case of force majeure:

Restric�ons on business opera�ons alone are unlikely to suffice for this purpose if, through the adop�on of necessary
precau�ons, legal proceedings can s�ll be brought (e.g. reorganisa�on of personnel or the involvement of lawyers). The same
is likely to apply to business opera�ons temporarily closed as a result of Covid-19; and

Court restric�ons will only cons�tute force majeure if there is an actual stands�ll in the administra�on of jus�ce. At present,
a predominant number of courts is opera�ng in “emergency mode”, dealing primarily with urgent ma�ers only.

If there is a risk of a limita�on period expiring, an agreement from the counterparty

should be requested to either extend it as a result of Covid-19 or, alterna�vely, to

waive any limita�on defence. If such agreement cannot be reached, measures that

will inhibit the expiry of the limita�on period, such as proceedings for the

preserva�on of evidence or a dunning procedure, legal ac�on in state courts or

arbitra�on proceedings, should be taken.

Delay in service to be considered

In rela�on to both court proceedings and arbitral ma�ers, where deadlines must be

met or there is a risk of a limita�on period expiring, poten�al delays in the service of

relevant pleadings should also be considered. Necessary precau�ons should

therefore be taken to ensure service in due �me. In addi�on to registered mail or

fax, electronic delivery may also be appropriate, as long as receipt can be sufficiently proven.
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For example, the Interna�onal Chamber of Commerce (ICC), the Arbitra�on Ins�tute of the Stockholm Chamber of Commerce

(SCC) and the London Court of Interna�onal Arbitra�on (LCIA) all currently recommend use of electronic communica�ons. The

Deutsche Ins�tu�on für Schiedsgerichtsbarkeit e. V. (DIS) is taking the same approach, although it should be noted that the

deadline mailbox of the Berlin office is currently out of order for an indefinite period. The DIS has also announced that measures

to simplify formal requirements for the filing of a request for arbitra�on will be taken.

IMPACT OF COVID-19 ON COURT  AND ARB ITRAT ION PROCEEDINGS

In �mes of Covid-19 there are also some issues to be considered in rela�on to upcoming or ongoing court and arbitra�on

proceedings.

Impact on pending proceedings

Currently, as men�oned above, many courts are opera�ng in “emergency mode”. Physical access to the courts is o�en restricted

and various judges are working from home. The work carried out by the courts is generally limited to urgent ma�ers, with

hearings being postponed or cancelled altogether. The arbitra�on ins�tu�on DIS has also said that delays in processing

arbitra�on cases may also occur, even though its staff is working from home or it is maintaining emergency staff at its

headquarters (e.g. at the DIS in Bonn).

In pending proceedings, courts may further choose between different procedural op�ons:

In the case of ongoing proceedings, state courts may suspend proceedings under Sec�on 245 of the Code of Civil Procedure
(ZPO) for as long as the court is not ac�ve as a result of a war or other event. However, as long as courts are opera�ng in
emergency mode, there is no need to fear such interrup�on of the proceedings;

It is conceivable, however, that in excep�onal cases courts may order the suspension of proceedings as a result of Covid-19.
Under Sec�on 247 of the Code of Civil Procedure (ZPO), a court may make such an order while a party is cut off from contact
with the trial court as a result of government orders, by war or other circumstance. Such difficul�es may arise as a result of
local restric�ons on movement and lockdown orders. However, where par�es are legally represented, it is unlikely that courts
would consider such a suspension of proceedings; and

Courts might also, upon applica�on by the par�es, order that proceedings be stayed pursuant to Ar�cle 251 of the Code of
Civil Procedure (ZPO). In such circumstances, however, the plain�ff should demand a waiver of the limita�on period from the
other party. If not, suspension of the statute of limita�on resul�ng from the court proceedings will end six months a�er the
order to suspend the proceedings (Sec�on 204 paragraph 2 sentence 3 BGB).

R E L E VA N T  D E A D L I N E S  S H O U L D

A LWAY S  B E  K E P T  I N  M I N D  A N D

N E C E S S A R Y  P R E C A U T I O N S  TA K E N

TO  E N S U R E  T H AT  C O N T R A C T U A L

A N D  L E G A L  D E A D L I N E S  C A N  B E  M E T.
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" The re  a re  d i f f e ren t
way s  t o  d ea l  w i t h  t h e
p ra c t i c a l  d i f f i c u l t i e s
o f  t h e  s p read  o f
Cov i d -19 . "

Impact on legal and judicial deadlines

Cau�on is also required in rela�on to ongoing proceedings with regard to legal and judicial deadlines:

In principle, procedural deadlines can be extended upon request of the par�es at the discre�on of the court. Supreme Court
case law indicates that, as a rule, an ini�al request for an extension of �me limits will be granted if adequate reasons are
given. However, par�es should explain, in detail, the extent to which Covid-19 specifically prevents them from mee�ng the
specific deadline.

No extensions are possible on emergency deadlines (“No�risten”). These include �me limits for the defendant to lodge a
statement of defence against an ac�on, to appeal against a judgment by default or to lodge an appeal or remedy. If, for
example, the �me limit for appealing against an unfavourable judgment is missed, the judgment may become final. Should
such an emergency deadline be missed, the relevant party may apply for a reinstatement to the previous status
(“Wiedereinsetzung in den vorigen Stand”) in accordance with Sec�on 233 ZPO. However, in order for such an applica�on to
be successful, they cannot be at fault and will have to carefully and conclusively explain why, as a result of Covid-19, the
emergency deadline cannot be met. Here too, therefore, it is important that sufficient organisa�on is maintained.

In arbitra�on proceedings, the arbitral tribunal may schedule deadlines at its own discre�on. In our experience, arbitral
tribunals are open to applica�ons to reschedule a deadline or hearing, for example if a wri�en witness statement cannot be
provided in due �me because the witness is affected with Covid-19 or is receiving in-pa�ent treatment. With regard to
administra�ve deadlines, the DIS has announced it is open to rescheduling applica�ons.

In any event, in all cases necessary precau�ons should be taken to ensure that �me limits are respected in ongoing proceedings.

Impact on oral hearings

Travel bans, exit restric�ons and illness are only some examples of the challenges

resul�ng from Covid-19 to the conduct of oral proceedings. This is par�cularly true

where par�es from overseas are required to a�end. In addi�on, in state court

proceedings the principle of publicity according to Sec�on 169 German Court

Cons�tu�on Act (GVG must) be observed.

There are different ways to deal with the prac�cal difficul�es of the spread of Covid-

19:

In principle, it is at the discre�on of the courts and arbitra�on tribunals to hold or conduct oral hearings. However, unless a
hearing is postponed ex officio, it is likely that courts will follow the par�es’ sugges�on to adjourn. Difficul�es in holding oral
hearings should therefore be considered in good �me and postponements suggested;

Several courts have already taken precau�ons to reduce the risk of infec�on during oral hearings (e.g. use of face masks,
keeping a minimum distance, restric�ng the audience or par�ally excluding the public); and

It is also possible to conduct oral proceedings using informa�on technology, in par�cular video conferences, both in state
court proceedings (Sec�on 128a ZPO) and arbitra�on proceedings. The DIS Rules of Arbitra�on explicitly support the use of
modern informa�on technology. Alterna�vely, the proceedings can be transferred to a wri�en procedure (Sec�on 128
paragraph 2 ZPO), whereby wri�en examina�on of witnesses (in arbitra�on proceedings “witness statements”) and wri�en
expert opinions are admissible.
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Provisional Legal Protec�on

For urgent ma�ers, interim legal protec�on by state courts and arbitra�on tribunals remain possible. Interim relief proceedings

may be conducted en�rely without an oral hearing if necessary. In view of the exis�ng restric�ons imposed by Covid-19, it is

likely that in urgent ma�ers courts will make use of such a course of ac�on.

Against this background, the necessary precau�ons should also be taken to defend against possible interim measures, e.g. by

filing a protec�ve brief with the central register of protec�ve le�ers.

Dr Alexander Hössl, a former associate in our Frankfurt office, also contributed to this ar�cle.
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