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With i t s  Economic S tabi l i sa t ion Fund,  the German federa l  government  has created a fur ther

oppor tuni ty  to  suppor t  companies  in  the rea l  economy impacted by the coronavirus  cr i s i s .

INTRODUCT ION

In response to the coronavirus pandemic, the German Parliament (Bundestag), with

the approval of the Federal Council (Bundesrat), decided on 27 March 2020 to

establish an Economic Stabilisa�on Fund (Wirtscha�sstabilisierungsfonds – “WSF”).

The WSF is intended to provide unbureaucra�c financial support on short no�ce to

German companies that have run into economic difficul�es and liquidity shortages

as a result of the pandemic. To aid the establishment of the WSF at such short

no�ce, the legisla�on used the legal and organisa�onal framework previously

devised for the Special Fund for Financial Market Stabilisa�on (Sonderfonds

Finanzmarktstabilisierung – “SoFFin”) created during the 2008 financial crisis. The

WSF has a capitalisa�on of €600bn.

While the SoFFin was established to support financial services companies during the 2008 financial crisis (prominent examples

include Commerzbank, HSH Nordbank and Hypo Real Estate), the new WSF addresses the real economy. Its focus is on

companies with a par�cular importance for Germany as a business loca�on due to their size, the number of their employees or

their strategic importance. It complements the programmes of the Kreditanstalt für Wiederau�au (“KfW”), which has also been

set up to deal with the current crisis.

Its broad scope makes the new WSF an important support for companies in all sectors. In addi�on to sectors par�cularly affected

by the crisis (especially tourism and retail), the WSF should also be of par�cular interest to operators of cri�cal infrastructure

and companies in the transport and energy sectors. The new rules considerably facilitate corporate financing transac�ons

through loans and capital increases with the par�cipa�on of the WSF. Companies wishing to take advantage of WSF measures

should therefore familiarise themselves with the legal framework and possible measures early on, including the requirements

and consequences of their use.
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The WSF is not available to companies in the financial sector.

LEGAL  FRAMEWORK

The legal basis of the WSF is the Economic Stabilisa�on Fund Act (Wirtscha�sstabilisierungsfondsgesetz – “WStFG”) (Federal Law

Gaze�e – BGBl. 2020 I, p. 543). The WStFG essen�ally amends and extends the previously men�oned Financial Market

Stabilisa�on Fund Act and consists of two parts: the Stabilisa�on Fund Act (Stabilisierungsfondsgesetz – “StFG”) and the

Economic Stabilisa�on Accelera�on Act (Wirtscha�sstabilisierungsbeschleunigungsgesetz – “WStBG”). These laws partly modify

the current regulatory framework for corporate financings in order to enable the swi� implementa�on of stabilisa�on measures

in the WSF.

The Federal Ministry of Finance (Bundesministerium der Finanzen – “BMF”) is

authorised, together with the Federal Ministry of Economics and Energy

(Bundesministerium für Wirtscha� und Energie – “BMWi”), to issue a regula�on

(“Framework Regula�on”) specifying the requirements and legal consequences of

the WSF measures.

STAB I L ISAT ION MEASURES

Overview

The WSF is a special fund without legal capacity (nichtrechtsfähiges Sondervermögen) that may, however, act in its own name,

sue and be sued in legal transac�ons. It is intended to contribute to the stabilisa�on of the real economy by strengthening the

liquidity and capital base of affected companies.

The main instruments that the WSF can use for this purpose are:

guarantees;

par�cipa�on in companies; and

loans to KfW to refinance special programmes.

There is, explicitly, no legal en�tlement to benefit from the WSF. However, when deciding on whether to grant stabilisa�on

measures, the authori�es are obliged to exercise their discre�on in a legally appropriate manner.

Requirements of Stabilisa�on Measures

The WSF’s stabilisa�on measures are granted to a company in the real economy upon applica�on. The applica�on must be

submi�ed to the BMWi, which will then decide on the applica�on together with the BMF. An inter-ministerial commi�ee (“WSF

Commi�ee”) decides on fundamental ques�ons, ma�ers of par�cular importance and on material measures and condi�ons.

A company in the real economy applying for stabilisa�on measures must fulfil two of the following three criteria in the last two

financial years before 1 January 2020 (based on the defini�on for SMEs pursuant to Art. 1 of Recommenda�on 2003/361/EC of

the EU Commission):
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balance sheet total exceeding €43m;

annual turnover exceeding €50m; and

more than 249 employees (annual average).

These basic requirements are in principle exclusionary, i.e. if a company does not fulfill two of the above-men�oned criteria it is

not eligible for funding from the WSF. However, the WSF Commi�ee can exempt individual companies opera�ng in a sector

pursuant to Sec. 55 of the German Foreign Trade Regula�on (Außenwirtscha�sverordnung – AWV) from these requirements.

These are in par�cular operators of cri�cal infrastructure, so�ware developers to the cri�cal infrastructure sector,

telecommunica�ons providers as well as broadcas�ng and press companies. An exemp�on requires that the relevant company’s

significance to the security or economy of the Federal Republic of Germany is comparable to companies mee�ng the above

criteria. In addi�on, the WSF Commi�ee can decide on state par�cipa�on in companies that have been valued at a minimum of

€50m in a financing round since 1 January 2017 – thus, start-up companies are also eligible.

If the above-men�oned criteria are met, or suspended pursuant to the paragraph

before, further requirements must be fulfilled in order to qualify for a stabilisa�on

measure including:

The company does not have access to any other form of financing. No further
guidance in rela�on to this requirement is provided in the StFG or the materials
from the legisla�ve process. One cannot expect a company in difficulty to spend
the �me and resources required to assess all conceivable possibili�es for a bank
or capital markets financing before a stabilisa�on measure can be granted. Whether this requirement will be deemed fulfilled
will likely depend on whether, from an objec�ve point of view, there is a realis�c chance of a successful financing at
reasonable condi�ons from another source;

The stabilisa�on measure must give the company the prospect of being able to con�nue independently once the pandemic
has been overcome (going concern perspec�ve) (For�ührungsprognose);

The company must not already have qualified as an “undertaking in difficulty” by 31 December 2019. According to 20 of
Communica�on from the Commission 2014/C 249/01, an undertaking is in difficulty when, without interven�on by the State,
it will almost certainly be condemned to going out of business in the short or medium term. This requirement ensures that
only companies that have run into economic difficul�es as a result of the coronavirus pandemic will be eligible for a
stabilisa�on measure; and

The company must have a sound and prudent business policy. Dividend policy and board remunera�on can be expected to
be among the relevant factors in this respect. The company should also contribute to stabilising supply/produc�on chains
and protec�ng jobs. Specific condi�ons are likely to be imposed upon companies to ensure compliance with these
requirements (in par�cular by means of the so-called self-commitment declara�on – see below).

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3



Via the Framework Regula�on, the BMF and BMWi can also establish requirements and condi�ons for companies receiving

support. These addi�onal requirements may inter alia relate to the use of funds, further borrowing, board remunera�on,

dividend policy, the �meline for the fulfilment of these requirements and to measures preven�ng a distor�on of compe��on.

The Framework Regula�on may also provide for a self-commitment to these requirements by the management of the relevant

company. Any ac�on contrary to this so-called self-commitment declara�on is likely to cons�tute a breach of managerial du�es.

In return, however, the management is also en�tled to implement the contents of the declara�on of commitment. Shareholder

resolu�ons viola�ng the self-commitment declara�on can be legally challenged. The Framework Regula�on may provide for

further legal consequences.

In addi�on to the above-men�oned requirements, the BMWi and BMF should take the following criteria into account in their

discre�onary decision:

the importance of the company for the German economy: The main focus here is likely to be on preven�ng a collapse of
supply chains for important consumers and “domino effects”;

the urgency, i.e. how quickly the relevant company needs liquidity assistance before insolvency becomes imminent;

the impact on the labour market (i.e. how many employees would be affected by an insolvency of the company) and
compe��on; and

the principle of efficiency, i.e. the basic principle of public administra�on, according to which certain objec�ves are to be
achieved with as few resources as possible.

€ 4 0 0 B N  F R O M  T H E  TOTA L  V O L U M E

O F  T H E  W S F  I S  AVA I L A B L E  TO

S E C U R E  T H E  E X T E R N A L  D E B T

F I N A N C I N G  O F  C O M PA N I E S  V I A  I T S

G U A R A N T E E S .

The StFG also s�pulates that stabilisa�on measures are subject to compa�bility with EU state aid law (Art. 107, 108 TFEU). The

temporary framework for state aid to support the economy in view of the current outbreak of COVID-19 (Communica�on of the

Commission 2020/C 91 I/01) does, however, inter alia, not provide for a recapitalisa�on (see below). Therefore, recapitalisa�on

measures in par�cular are likely to come under review by the Commission for compliance with state aid law.

WSF stabilisa�on measures are only possible un�l 31 December 2021.

The Individual Stabilisa�on Measures

a) Gurantees
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€400bn from the total volume of the WSF is available to secure the external debt financing of companies via its guarantees.

These WSF guarantees are intended to enable affected companies to use the capital and credit markets to obtain the urgently

needed liquidity, which they would otherwise not be able to obtain due to their economic situa�on.

WSF guarantees are to be remunerated appropriately and have a maximum dura�on of 60 months. Liabili�es for which the WSF

provides a guarantee cannot be claimed or terminated prematurely by the creditors.

b) Recapitalisa�on

A WSF recapitalisa�on can be executed in the form of subordinated debt, hybrid bonds, profit par�cipa�on rights, silent

par�cipa�ons, conver�ble bonds or an acquisi�on of shares in companies (“recapitalisa�on”). €100bn is available for

recapitalisa�ons. The debt instruments available for recapitalisa�on are subordinated and therefore do not have to be

accounted for in the over-indebtedness accounts (Sec. 19 para. 2 sentence 2 of the German Insolvency Act (Insolvenzordnung –

InsO).

In contrast to a guarantee granted by the WSF, a recapitalisa�on by the WSF requires

an important interest on parts of the state in stabilising the company and that

stabilisa�on cannot be achieved in any other way. Above all, WSF recapitalisa�on

measures are likely to be relevant for companies which are of par�cular importance

for Germany as a business loca�on. These companies can be expected to include

system-relevant companies in the infrastructure, transport and energy supply

sectors.

Recapitalisa�on measures must also be adequately remunerated. The dura�on of a

recapitalisa�on is not limited.

c) Refinancing of KfW Programs

For completeness, it should also be men�oned that the WSF can grant loans to the KfW to refinance special KfW programmes.

IMPACT ON COMPANY LAW

The WStBG is intended to enable the swi� implementa�on of stabilisa�on measures under the StFG – in par�cular,

recapitalisa�ons. To achieve this purpose, key provisions of corporate law are modified or even completely suspended. The

WStBG replaces the Financial Market Stabilisa�on Accelera�on Act (Finanzmarktstabilisierungsbeschleunigungsgesetz –

“FMStBG”) and thus also applies to companies from the financial sector to the extent that they have received funds from SoFFin.

In the following we explain the modifica�ons that are par�cularly important in prac�ce:

AG, KGaA and SE

One important feature of the WStBG for accelera�ng stabilisa�on measures is a simplified framework for vo�ng procedures. For

stock corpora�ons (AG), partnerships limited by shares (KGaA) and European companies (SE), the adop�on of shareholder

resolu�ons in connec�on with stabilisa�on measures is facilitated. Majority requirements are reduced, and minority rights are

cut back considerably:
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Any general mee�ng to decide on a recapitalisa�on can be convened within the shorter 14-day no�ce period pursuant to 16
para. 4 of the German Takeover Act (Wertpapiererwerbs- und Übernahmegesetz – WpÜG); restric�ons on vo�ng proxies
under the ar�cles of associa�on are invalid. The shorter no�ce period, explicitly, also applies if the agenda includes further
items (i.e. in addi�on to the recapitalisa�on);

If the recapitalisa�on is structured as a capital increase, the resolu�on on the capital increase can be adopted with a simple
majority. The regular three-quarter majority is suspended and any devia�ng provisions of the ar�cles of associa�on are
irrelevant;

The quick acquisi�on of shares by the WSF via a capital increase regularly requires that the subscrip�on rights of
shareholders are excluded. In order to facilitate this complex process under stock corpora�on law, the majority requirement
for the resolu�on on the exclusion of subscrip�on rights is reduced to two-thirds in devia�on from Sec. 186 para. 3 of the
German Stock Corpora�on Act (Ak�engesetz – AktG) (three-quarters majority). If half of the share capital is represented, the
exclusion of subscrip�on rights can even be resolved by a simple majority, analogous to the resolu�on on a capital increase.
Due to the quorum presence majori�es (Präsenzmehrheiten) of the major shareholders generally exis�ng at German stock
corpora�ons, these will usually set the direc�on. The same majority requirements also apply to a capital reduc�on, which
may be used to cover losses, especially in �mes of crisis. In addi�on, the exclusion of subscrip�on rights is always considered
permissible and appropriate;

The issue of new shares at the stock exchange price is also considered appropriate, even if this is lower than the issue price.
With the approval of the supervisory board, the management board may even order an issue below the stock exchange
price; an issue below par is excluded;

Resolu�ons of the general mee�ng in connec�on with the measures described above shall become effec�ve upon
publica�on of the resolu�on on the Company’s website or upon publica�on in the Federal Gaze�e (Bundesanzeiger). Entries
in the commercial register should be made without delay but are not a prerequisite for effec�veness. The ac�on for
rescission (Anfechtungsklage) (Sec. 246 AktG) and the associated ban on registra�on (Registersperre) is therefore not an
obstacle to the validity of the resolu�on. If the ac�on is well founded, the plain�ff has a claim for damages pursuant to Sec.
246 para. 4 AktG, which, however, will not lead to a removal of the resolu�on of the general mee�ng. As a result, minority
shareholders have no means of preven�ng a resolu�on; and

The exclusion of minority shareholders by the WSF (so-called squeeze-out under stock corpora�on law according to Sec. 327a
para. 1 AktG) is already possible if the WSF holds 90% of the share capital.

A U T H O R I S E D  C A P I TA L

( G E N E H M I GT E S  K A P I TA L )  F O R

R E C A P I TA L I S AT I O N  C A N  B E  C R E AT E D

I N  U N L I M I T E D  A M O U N T S .

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 6



" Fo r  t h e  f i r s t  t i m e ,  t h e

W S t B G  a l s o  a l l o w s  a

s q u e e z e - o u t  f o r  t h e

G m b H  a g a i n s t

c o m p e n s a t i o n  i f  t h i s  i s

n e c e s s a r y  f o r  t h e

s u c c e s s  o f  t h e

s t a b i l i s a t i o n  m e a s u r e . "

In par�cular, shares with preferen�al rights to profits (Gewinnvorzug), shares with priority in the distribu�on of the Company’s

assets or non-vo�ng preferred shares (s�mmrechtslose Vorzugsak�en) may be issued as new shares.

In addi�on, several other measures will facilitate or accelerate the par�cipa�on of the WSF and the injec�on of liquidity:

Authorised capital (genehmigtes Kapital) for recapitalisa�on can be created in unlimited amounts (cf. in contrast, Sec. 202
para. 3 AktG: 50% of the exis�ng capital). This again requires only a simple majority in the general mee�ng;

The WSF can make an advance payment even before the capital increase resolu�on, which is then assigned to its obliga�on
to make a contribu�on. This ensures a rapid inflow of liquidity; and

Shares issued to the WSF with preferen�al rights to profits automa�cally lose these rights when the shares are transferred to
a third party. The WSF may determine that preference shares are converted into (vo�ng) ordinary shares upon transfer.

Un�l 31 December 2021, the management board can also decide, with the approval of the supervisory board, on the issue of

profit par�cipa�on rights and subordinated bonds to the WSF (without subscrip�on rights of shareholders). The approval of the

general mee�ng is only required if the instrument in ques�on provides for a right of the WSF to (subsequently) convert the

instrument into shares. In this case, the simplifica�ons already men�oned in connec�on with the capital increase apply to any

necessary resolu�ons of the general mee�ng. The issue of profit par�cipa�on rights and bonds to third par�es is also possible

under the simplified condi�ons if the WSF provides a guarantee for this.

GmbH

In limited liability companies (GmbH) too, measures under company law are

considerably simplified insofar as they are connected with stabilisa�on measures:

The decision on a capital increase, a capital reduc�on or the crea�on of authorised
capital (if necessary including the exclusion of subscrip�on rights) in the context of a
recapitalisa�on only requires a simple majority of the votes present at the
shareholders’ mee�ng, whereby devia�ng provisions in the ar�cles of associa�on
are irrelevant;

In devia�on from Sec. 48 para. 2 of the Limited Liability Companies Act (Gesetz
betreffend die Gesellscha�en mit beschränkter Ha�ung – GmbHG), vo�ng in the

shareholders’ mee�ng is also possible in wri�ng or in text form even if not all shareholders agree to this form of vo�ng;

For the resolu�on to become effec�ve, what has been said about the AG applies accordingly. In par�cular, no entry in the
commercial register is required, but only a no�fica�on on the company website; and

For the first �me, the WStBG also allows a squeeze-out for the GmbH against compensa�on if this is necessary for the
success of the stabilisa�on measure. The squeeze-out requires a three-quarters majority of the votes present.

In accordance with the rules for the AG, the management may also issue profit par�cipa�on rights and subordinated bonds

without the approval of the shareholders’ mee�ng.
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(GmbH & Co.) KG

The decision on whether to accept the WSF as a limited partner of a (GmbH & Co.) KG requires only a simple majority in the

partners’ mee�ng. Conflic�ng provisions in partnership agreements and other shareholder agreements are irrelevant.

Silent Par�cipa�on

The WStBG also facilitates par�cipa�on in companies as a silent partner:

If the WSF (or a third party) par�cipates in the struggling company as a silent partner on a recapitalisa�on, the agreement on
the asset contribu�on does not give rise to an inter-company agreement within the meaning of Secs. 291, 292 AktG.
Consequently, no approval by the general mee�ng or entry in the Commercial Register is required;

The agreement can also grant a subscrip�on or exchange right for/to shares – excluding the subscrip�on right of
shareholders. This requires the approval of the general mee�ng with the reduced majority requirements described above for
the exclusion of subscrip�on rights; and

In order that the subscrip�on or conversion rights of the silent partner can be sa�sfied, condi�onal capital (bedingtes Kapital)
can be created specifically for this purpose.

IMPACT ON OTHER AREAS OF LAW

The company law simplifica�ons described above for the rapid implementa�on of stabilisa�on measures are flanked by

numerous other amendments to the law. These essen�ally include:

Insolvency law: Legal acts in connec�on with stabilisa�on measures cannot be challenged at the expense of the WSF and
provisions of the InsO regarding shareholder loans do not apply at the expense of the WSF;

Compe��on law: The WSF is largely exempted from the compe��on law provisions of the German Act against Restraints of
Compe��on (GWB). Regula�ons regarding agreements restric�ng compe��on and market dominance are not applicable.
There is no German merger control with regard to the acquisi�on of shares by the WSF;

Law of obliga�ons: Regula�ons which provide for a special right of termina�on of the contractual partner of a company in
case of a change of shareholders or the automa�c termina�on of the contractual rela�onship (so-called change-of-control
clauses) are ineffec�ve if the WSF is the new or selling shareholder. The same applies to contractual compensa�on or
indemnifica�on claims in employment or other contracts of board members; and

Capital market law: For shares to be issued to the WSF, no stock exchange lis�ng must be applied for. The WStBG exempts
companies extensively from no�fica�on and publica�on obliga�ons in connec�on with an acquisi�on of shares by the WSF.
The WSF is also not required to make a takeover offer pursuant to Sec. 35 para. 2 sentence 1 WpÜG. In the event of a sale,
the company is the responsible party, ini�ator of the prospectus (Sec. 9 German Securi�es Prospectus Act (WpPG)) and cost
bearer.

SUMMARY AND OUTLOOK
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With the new WStFG, the legisla�on essen�ally relies on instruments which are

believed to have proven their worth in the 2008 financial crisis while targe�ng

companies in the real economy. This will provide important ways out of liquidity

bo�lenecks for both “big players” and SMEs of all legal forms that get into difficul�es

due to the current lockdown. Board members and managing directors are well

advised to examine the measures available as part of crisis management.

Due to the far-reaching suppression of minority rights under company law, it is also

to be expected that shareholders and investors in par�cular who hold a stake in

affected companies, will be confronted with previously unknown legal challenges. In

order to best protect their rights, an early examina�on of the legal framework of the

WSF is strongly recommended for this group of investors as well.

Jan Winzen, a former managing associate in our Frankfurt office, also contributed to this ar�cle.
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