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This  i s  the second issue of  our  coronavirus  (COVID-19)  ar t ic les  in  which we cons ider  some of  the

key regula t ions that  companies  and bus inesses  based in  Thai land should cons ider  dur ing the

spread of  coronavirus .

For the reasons set out in this ar�cle, companies should carefully consider a�empts to use the current situa�on and its

immediate and an�cipated economic impact to deal with pre-exis�ng financial difficul�es. This includes reducing headcount and

employment terms and condi�ons to address pre-exis�ng difficul�es.

COVID-19 AND THAI  LABOUR LAW

In adjus�ng their opera�ons to the regula�ons and orders and to address the

immediate and longer term impact of the restric�ons, companies will need to make

changes to their opera�ons to ensure their survival. Dealing with employees will be

a cri�cal aspect of adap�ng to the economic impact.

Companies should take into considera�on the following:

Thai labour law will consider employees working from home as working and the rights of employees and du�es of employers
are not affected by an employee working remotely;

Changes to company policies and procedures affec�ng employment terms and condi�ons must be no�fied and
communicated in accordance with the requirements of the applicable labour laws;

Any reduc�on in working hours or salary and other monetary en�tlements will con�nue to cons�tute a change in working
condi�ons requiring employee consent;

Companies can par�ally or completely temporarily suspend their commercial opera�ons, where they are unable to con�nue
to operate as usual, provided the grounds for doing so do not cons�tute force majeure. This requires three working days’
wri�en no�ce to affected employees and the Labour Inspector. Employee consent is not required and employees must be
paid 75% of their salaries for the dura�on of the suspension. If this is challenged by employees, the employer must be able to
demonstrate how and why the company was unable to con�nue to operate as usual;
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" The  r i gh t s  o f
emp l oyee s  and  du t i e s
o f  emp l oye r s  a re  no t
a f f e c t ed  by  an
emp l oyee  wo r k i ng
remo t e l y . "

On the other hand, where a company temporarily suspends its commercial opera�ons due to a force majeure event, it is
relieved of its obliga�on to pay its employees their salaries during this period on the basis of the ‘no-work-no-pay’ doctrine.
Thai law has a specific defini�on of force majeure and whether COVID-19 and the related bans/restric�ons would amount to
a force majeure event remains to be determined on a case-by-case basis. The decided cases provide li�le insight into how the
Thai law concept of force majeure would be interpreted in the context of employer obliga�ons under COVID-19. Given the
broader impact on employees and the economy, if employers are able to rely on force majeure, companies should carefully
consider whether their current circumstances meet the requirements of force majeure as Labour Courts are likely to closely
scru�nise such claims in proceedings brought by affected employees. Force majeure would also have an impact on the
broader commercial opera�ons of the company and its contractual rela�onships and obliga�ons to and with customers,
suppliers and service providers;

Where employees are required to travel as part of their du�es, companies will need to exercise some care in requiring
employees to do so, par�cularly where this can raise the risk of exposure to the virus. Where the travel restric�ons affect an
employee’s ability to meet their contractual obliga�ons and discharge their du�es, companies will need to consider how to
address this in a responsive and flexible way. Where this results in termina�on, companies should expect a thorough
inves�ga�on by the Labour Courts and the likelihood of unfavourable outcomes;

There is no statutory requirement to reimburse electricity, internet and other
expenses incurred by employees working from home. Employers should check their
employment terms to determine if there is a contractual obliga�on to meet such
costs;

Where employees are required to quaran�ne themselves for 14 days to comply with
government or health authority orders, they are relieved of their duty to work and
the employer is also excused from paying their salaries for this period on the basis of
the ‘no-work-no-pay’ doctrine;

This does not apply to employees who self-quaran�ne in the absence of an order
that they do so. Affected employees, who self-quaran�ne, must apply for sick leave, otherwise they would be deemed to
have abandoned their work. If an employee exhausts their sick leave when self-quaran�ned, employers will need to consider
whether to require these employees to take unpaid sick leave or use their annual leave en�tlements;

Where a company is required to remain closed un�l 30 April 2020 and a new employee is due to commence employment
prior to that date, companies may decide to defer their intended start date. For companies considering termina�on of the
contract of such employees, it is important to assess the date from which employment commences as this may not always be
the first working day. If the contract is cancelled once employment has commenced, companies may s�ll face some risk of
claims for unfair dismissal;

For new employees who are currently on proba�on, as the opera�on of the Labour Protec�on Act has not been suspended,
any extension of their proba�on beyond 120 days will trigger the obliga�on to pay severance if their employment is not
confirmed at the end of their proba�on;

Although a foreign employee with a work permit can travel to Thailand, if they are unable to obtain the necessary medical
cer�ficate before travelling to Thailand, they may not be able to commence employment in accordance with their contractual
obliga�ons and may be in breach of the pre-condi�ons to commence employment. Companies may need to adopt a
pragma�c and flexible approach; and
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" A f f e c t e d  e m p l o y e e s ,

w h o  s e l f - q u a r a n t i n e ,

m u s t  a p p l y  f o r  s i c k

l e a v e ,  o t h e r w i s e  t h e y

w o u l d  b e  d e e m e d  t o
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w o r k . "

For foreign employees who are required to leave Thailand to obtain their new visas but cannot do so because of the travel
restric�ons, the posi�on is unclear, par�cularly where this results in the employee breaching the Immigra�on Act by
overstaying.

COVID-19 AND INSURANCE

Companies should check their employee insurance policies to understand if and how these policies will apply to employees
working from home. This would include an employee injured at home whilst working from home; and

Companies should also ensure that they understand their exposure to claims by employees infected during company travel
and company mee�ngs and events and whether exis�ng health and travel insurance policies will provide cover for such
claims.

PDPA

Companies must fully comply with the Personal Data Privacy Act (the “PDPA”) from 27 May 2019. In the absence of government

orders or regula�ons to the contrary, compliance with the PDPA should not be affected by the regula�ons in response to COVID-

19 and companies must con�nue to prepare for full compliance. Requests by government agencies and departments for

informa�on on and records of employees and third-party individuals who enter a company’s premises will likely fall within an

exemp�on to the PDPA provided the requests are in the public interest or pursuant to an official request. Companies should

nevertheless ensure that all such requests are properly made and that only personal data necessary to comply with the official

request are disclosed.

DIRECTORS AND MANAGEMENT:  DUT IES  AND
RESPONSIB I L I T I ES

Directors have a statutory duty to act in the best interests of the company and not

cause harm to the company. Although levels of shareholder scru�ny in Thailand are

lower than in other countries, directors and boards will need to be prepared to

address poor financial performance resul�ng from the impact of COVID-19. This is

likely to require some explana�on of the steps they have taken to protect the

company and its financial posi�on.

This should include:

Remaining up-to-date on all government announcements, orders and regula�ons;

Ensuring that the company complies with all government announcements, orders and regula�ons and any changes are
promptly implemented and communicated in accordance with applicable law;

Taking all steps to minimise the impact on the company, including dealing with customers, creditors, debtors, landlords and
employees; and

Dealing proac�vely and objec�vely with employees whilst minimising the risk of exposure to claims of unfair dismissal and
breaches of the labour laws.
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To see how these changes may affect business closures in Thailand, especially in Bangkok, click here.

Na�achat Urairong, a former Associate in our Bangkok office, also contributed to this ar�cle.
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completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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