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The emergence of  Covid-19 and i t s  terr i fy ing spread across  the g lobe has a l ready made a

bl i s ter ing impact  on the heal th  of  c i t izens and the operat ion of  c iv i l  soc ie ty ,  whi le  a lso having an

inev i tab le  impact  on the deve lopment  and prospec ts  o f  commerc ia l  t ransac t ions.

Governments have responded to its ini�al disastrous effects on key sectors of the

na�onal and global economy with a ra� of measures intended on one hand to

prevent the virus affec�ng all of the economy, and on the other hand to support

individuals and businesses affected. However, there is a deep and growing concern

about the effects of the pandemic on commercial transac�ons across a range of

sectors.

Given that we are faced with a phenomenon which few could have foreseen, the

basic ques�ons are whether Greek law provides a framework of rules which can

regulate contractual rela�onships on the occurrence of unexpected events and in

par�cular whether Greek law recognises the concept of “force majeure”, whether the pandemic would fall within this concept,

and if not, how the pandemic could affect the performance of a contract, par�cularly if the par�es have not included any

suitable provisions.

WHAT IS  “FORCE MAJEURE”
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"Wh i l s t  t h e  u s e  o f
t h e  ph ra s e  wou l d  no t
i n  i t s e l f  b i nd  a  cou r t ,
we  can  a s s ume  t ha t
t h e  cou r t  wou l d  g i v e
t h i s  c ha ra c t e r i s a t i o n
con s i d e rab l e
we i gh t . "

The meaning of “force majeure” is not defined in Greek law but has been developed in legal theory and judicial precedent from

the basic equitable concept that a party to a contract is liable for breaching its obliga�ons, provided that such breach is caused

by its negligence or wilful default. Negligence is defined as a failure to apply usual transac�onal diligence. Therefore, where

there is an event which does not result from negligence or wilful default and which could not have been foreseen by the

reasonably careful and prudent person, this event would be considered as a “chance” or “accidental” event. Force majeure falls

within the range of chance/accidental events; events which render it objec�vely impossible for a party to meet certain

contractual obliga�ons, assessed on the facts in each case, which were unforeseen and which the party was unable to avoid,

even taking all careful and prudent measures (meaning that even the most careful and prudent counterparty could not have

foreseen the event, not just the average counterparty). Events deemed to fall within this category include natural disasters such

as earthquakes, floods and typhoons, as well as governmental interven�ons imposing compulsory measures. On the other hand,

courts have found that the economic crisis, financial incapacity and storms were not force majeure – in the la�er case,

par�cularly when those storms had been predicted in weather reports or could have been foreseen by competent seafarers.

Based on this analysis, the COVID-19 pandemic does appear to fall within the

defini�on of force majeure, in that it is an event which could not have been foreseen

or avoided – not only by the average counterparty, but also by the most careful and

prudent. This interpreta�on is strongly supported by the ra� of emergency legal

measures introduced by the state to freeze the obliga�ons of individuals and

businesses towards tax, social security and other authori�es as a first step in limi�ng

the consequences of this unexpected and unavoidable event. This interpreta�on is

further strengthened by the fact that the most recent legisla�on uses the par�cular

term “force majeure”. Whilst the use of the phrase would not in itself bind a court,

we can assume that the court would give this characterisa�on considerable weight.

THE  CONSEQEUNCES OF FORCE MAJEURE ON CONTRACTUAL  RELAT IONS

What then are the consequences of force majeure on contractual obliga�ons? What happens when force majeure prevents the

performance of some or all of a party’s obliga�ons, whether at the place, within the �me, or in the manner agreed? Greek law

provides a framework of rules governing situa�ons in which a party does not perform its contractual obliga�ons in full as a result

of events for which it is not liable; the counterparty may be released from all its obliga�ons if it can establish that it is not

responsible for its inability to perform. It should however be emphasised that law, good faith and responsible business prac�ces

all require that the party affected should promptly take all measures in its power to eliminate or mi�gate the effects on its

counterparty and to reduce the damage caused; this would include no�fying the counterparty and accoun�ng for any benefits

received as a result of not performing its contractual obliga�ons due to the force majeure event.
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"A  ke y  c r i t e r i a  i n
rea ch i ng  any
de c i s i o n  abou t  f o r ce
ma j eu re  i s  t h e  l e v e l
o f  d i l i g en ce  o f  t h e
re l e van t  coun t e r pa r t y
and  any  k now l edge
i t  may  have  had
abou t  t h e
ca t a s t roph i c
con s equence s  o f
COV ID -19 . "

It should also be emphasised that a party’s inability to perform one of its contractual obliga�ons as a result of force majeure

does not release it from its other obliga�ons under the same contract, to the extent that force majeure does not prevent their

performance and the contract remains in force. For example, the inability of a lessee to pay all or part of its rent during the

period affected by force majeure does not release the lessee from its other obliga�ons under the lease agreement, such as the

payment of common expenses and council taxes, or its obliga�ons to maintain the condi�on of the premises. Similarly, whilst a

hotel management agreement may be suspended due to force majeure, the owner of the hotel con�nues to be obliged to repair

and maintain the property pursuant to the agreement so that the hotel will be in condi�on to operate as soon as the suspension

ends, even though the owner may not be obliged to pay the agreed hotel management fees during the suspension period.

A key criteria in reaching any decision about force majeure is the level of diligence of the relevant counterparty and any

knowledge it may have had about the catastrophic consequences of COVID-19, in order to assess whether it could have avoided

finding itself unable to perform its contractual obliga�ons. The date on which the contract was signed would be relevant for this,

given that a contract signed at the beginning of the pandemic cannot be assessed in the same way as one executed once the

spread of the virus and its overarching consequences were already evident. Any party claiming that an event cons�tutes force

majeure must be able to establish that it had a substan�ve impact on its ability to do business, in order that force majeure is not

used as a general and unfair route for par�es to a�empt to avoid their contractual obliga�ons, contrary to good faith and

responsible business prac�ce.

Finally we would note that Greek law also provides that in a case in which, due to

unforeseen changes of the condi�ons or events which acted as the grounds for the

par�es to enter into the contract (ac�ng in good faith and responsible business

prac�ce), the performance of one party’s contractual obliga�ons has become

excessively burdensome, either excessively prejudicial to its interests or prac�cally

impossible, the Court has the power to order the adjustment of contractual

obliga�ons or even the termina�on of the contract. Therefore, the current situa�on

– even if it were not deemed to cons�tute an event of force majeure – could form

the basis for an applica�on to the court for a contractual revision.

SUMMARY

In summary, the COVID-19 pandemic does appear to fall within the defini�on of

force majeure, as it is an event which could not have been foreseen or avoided, not

only by the average contractual counterparty but by even the most careful and

prudent person. However, whether and to what extent the factual circumstances and the par�cular situa�on stemming directly

or indirectly from the COVID-19 pandemic actually cons�tute events which could jus�fy any failure or delay by a party to

perform par�cular contractual obliga�ons must be assessed on a case by case basis, looking at all the circumstances. This note

can therefore only give an ini�al guide to the issues to date under Greek law arising from the COVID-19 epidemic and should not

be relied upon to take any par�cular decisions. Each case will need to be assessed by legal advisors considering the specific facts

of the case and possibly later by the courts, at a �me when events are likely to have changed again, given that recent events are

unprecedented on both a legal and societal level. We con�nue to follow events closely on all fronts and are available to provide

you with detailed advice and guidance to suit your specific circumstances.
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