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The coronavirus  pandemic i s  current ly  turn ing the ent i re  wor ld ups ide down and each and ever y

market  i s  exper ienc ing i t s  impact .  The German e lec t r ic i ty  marke t  i s  no except ion.  Other  i ssues

caused by the spread of  the coronavirus  may a lso af fec t  German renewables  projec ts ,  such as

de lays in  permi t t ing and tender  proceedings,  and l imi ta t ions on the f ree movement  of  persons.  In

th is  br ie f ing,  we explore the fo l lowing topics :  (1)  the e f fec ts  o f  fa l l ing marke t  pr ices  under d i rec t

marke t ing agreements  and PPAs;  (2)  tender  proceedings a t  the Federa l  Network Agency;  and (3)

f ree movement  of  technica l  s ta f f .

For a more general overview of key poten�al prac�cal and legal considera�ons facing developers and sponsors across the

lifecycle of European renewable power projects, please see our briefing “Renewables in the Time of Coronavirus”.

EFFECTS  OF FALL ING MARKET  PR ICES  UNDER D IRECT
MARKET ING AGREEMENTS AND PPAS

Since the beginning of the outbreak in Germany at the end of February 2020, the

market price for electricity has taken a deep dive. This holds true for future markets

as well as spot market prices. The reasons are rather easy to explain – more and

more major produc�on facili�es are limi�ng or even stopping produc�on. As a

result, the demand for electricity falls. On the other hand, renewable (and

conven�onal) energy produc�on facili�es s�ll produce and feed-electricity into the

grid, and consequently, prices for electricity are dropping. Moreover, since it is

currently unclear when electricity demand will return to pre-coronavirus levels, the

price drop affects future markets as well as spot markets.
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" The  BNe t zA  w i l l
open ,  re v i ew  and
rank  t h e  b i d s  a s  p e r
t h e  l aw,  bu t  t h e s e
p ro cedu re s  w i l l
p robab l y  b e  de l a yed ,
be cau s e  many
pe r s on s  a re  i n vo l v ed
and  f a ce - t o - f a ce
mee t i ng s  a re
requ i red .   "

For many renewable energy plants in the direct marke�ng regime, a mere price drop will leave their income level unaffected,

because the market premium payable by the grid operator covers the difference between the market price and the applicable

value applying to the relevant plant. However, with average market prices at a low level, there may be an increased risk of

nega�ve prices occurring on the spot market for more than six consecu�ve hours. This will trigger the provision in sec�on 51 EEG

2017 according to which the applicable value will be reduced to zero during said �me period (meaning the plant operator will

not receive a market premium from the grid operator for the electricity produced). Under some direct marke�ng agreements,

the o�aker would s�ll have to pay during such nega�ve pricing periods, because the payment obliga�on is usually and most

commonly based on the monthly average spot market price. However, many recent direct marke�ng agreements (in par�cular in

the offshore wind sector) contain provisions according to which the direct marke�ng o�aker will be relieved from its payment

obliga�ons in �mes where sec�on 51 EEG applies (leaving the plant operator with no income at all during these �mes).

Power Purchase Agreements (“PPAs”) are s�ll rather new to the German electricity market. While corporate PPAs (where a

corporate en�ty acts as o�aker to cover its own electricity needs) have received the most media coverage, the most common

PPA in Germany currently is the u�lity PPA (concluded between a plant operator and a u�lity ac�ng as o�aker). At least the

u�lity PPAs mostly provide for a fixed price which is payable for every kWh produced. If electricity prices remain at the current

low level, or drop even further, this could be problema�c for o�akers (despite the fact they will s�ll receive cer�ficates of

origin).

As a result, and depending on how the situa�on develops, o�akers under direct marke�ng agreements and PPAs may consider

renego�a�ng pricing provisions given the impact of the coronavirus on electricity prices. Most direct marke�ng contracts and

PPAs contain a specific clause dealing with extraordinary circumstances which may affect the economic balance of the contract

(Wirtscha�lichkeitsklauseln). In addi�on, the regula�ons on disrup�on of the basis of a contract (Störung der

Geschä�sgrundlage) (§ 313 BGB) may also apply, which either allows for an adjustment of the contract or a withdrawal from it.

As previously men�oned in our ar�cle on the du�es of directors and board members during the coronavirus pandemic, it is likely

(though not yet clear) that clauses rela�ng to the economic balance of a contract or the legal provisions on disrup�on of the

basis of a contract will apply for the most part. Operators of renewable energy plants should therefore closely follow the market

and prepare for nego�a�ons with their o�akers.

TENDER PROCEEDINGS OF THE  FEDERAL  NETWORK
AGENCY

The German Federal Network Agency (Bundesnetzagentur, “BNetzA”) has taken

ac�on to avoid the coronavirus impac�ng on tender procedures set forth by the

Renewable Energy Act (Erneuerbare-Energien-Gesetz, “EEG”), while also protec�ng

bidders who may face difficul�es regarding the construc�on of their projects in the

current situa�on.
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Under the EEG, developers of most renewable energy plants (biomass, offshore and onshore wind, and solar) are obliged to take

part in public tender procedures if they wish to benefit from the grid operator’s market premium payments. The dates for the

tender procedures are pre-set by the EEG and the BNetzA is obliged to publish certain informa�on on its website for each

conducted tender procedure (names of the awarded bidders, loca�on of awarded plant, the lowest and highest bid which have

been awarded, and the average weighted bid value). Once the informa�on is published on the BNetzA’s website, the �me period

for the construc�on of the plant in ques�on begins (the construc�on deadline). The specified period is statutorily set by the EEG

for each type of renewable energy source. In cases where the deadline is not met, the plant operator is obliged to pay a penalty.

This penalty payment is covered by a security which has to be presented to the BNetzA prior to the tender procedure. In the

worst case, missing the construc�on deadlines will ul�mately lead to the loss of the award.

The coronavirus pandemic now jeopardises the mee�ng of these deadlines, especially due to the disrup�on of supply chains.

Ques�ons have been asked in the market how these procedures will be dealt with for the foreseeable future. To address these

concerns, the BNetzA published informa�on on its website on how it will deal with delays which are caused by the coronavirus

pandemic.

Future tender  procedures

The BNetzA clarified that tender procedures will take place at the agreed set dates. The BNetzA will open, review and rank the

bids as per the law. It also announced however that these procedures will probably be delayed, because many persons are

involved and face-to-face mee�ngs are required.

The BNetzA also announced it will inform bidders but refrain from publishing award decisions on its website for the �me being.

Thus, the legal event triggering the commencement of deadlines will not take place and – as a result – the clock will not start for

the construc�on deadline. The BNetzA made it clear that it will only restart the public announcements of award decisions once

the situa�on has stabilised but – understandably – gave no further details on when this would be. A notable exemp�on applies

to opera�onal biomass plants which have received an award (bezuschlagte Biomasse-Bestandsanlagen) as well as for any other

bidder who requests the publica�on of their award.

In order to comply with legal transparency requirements, the BNetzA will nevertheless publish certain informa�on on the

conducted tender procedures, such as the quan�ty of bids, and the highest and lowest bid value of successful bids.

Projec ts  having a l ready received an award

Finally, the BNetzA announced that it will grant extensions to construc�on deadlines for onshore wind energy and biomass

plants. Operators may apply for such an extension quite informally: an e-mail outlining the reasons for the delay will be

sufficient. In this regard, the BNetzA also clarified that in such cases it will refrain from no�fying the relevant TSO of any delays

beyond the original deadline. Penal�es which would normally be imposed by the relevant TSO even if a deadline was extended

will, therefore, not be imposed.

Un�l further no�ce, operators of solar plants may request the remunera�on confirma�on (Zahlungsberech�gung) prior to the

commissioning of the plant, provided that the plant is registered in the market data registry. In that way, an expiry of the award

can be avoided. The operator must outline the reasons for the delay in the applica�on.
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" I t  may  be
manda t o r y  t o  ha ve
an  ID  ca rd  o r  o t h e r
i d en t i f i c a t i o n
documen t  a s  we l l  a s
e v i d en ce  o f  add re s s
o f  r e s i d en c y ;  an
emp l oye r  l e t t e r  may
a l s o  be  requ i red . "

For combined heat and power plants, which have longer construc�on deadlines, the BNetzA currently does not see a need for

any special rules or exemp�ons. It will, however, con�nue to monitor the situa�on.

FREE  MOVEMENT OF TECHNICAL  STAFF

The rules on free movement currently differ between Germany’s federal states. A

number of them have ordered people to stay at home. However, leaving for work is

s�ll permi�ed. A number of federal states have also imposed travel restric�ons.

Some of these rules are worded more strictly than others, such as in Mecklenburg-

West Pomerania where, in principle, only persons who live in that state are now

permi�ed to enter or remain there. These rules do, however, contain an excep�on

for persons who work in the relevant state. Accordingly, technical staff may s�ll enter

for the service and maintenance of renewable energy plants, and construc�on work

by companies from outside the relevant state are s�ll possible, as long as the

applicable social distancing rules are respected.

Anyone travelling should check the applicable local requirements. It may be mandatory to have an ID card or other iden�fica�on

document as well as evidence of address of residency; an employer le�er may also be required. Obviously, these rules may

change quickly.

The ques�on remains what will happen should a general curfew be ordered. In such case, we would expect that excep�ons

would be foreseen for staff essen�al to maintaining and delivering a safe energy supply. This should include technical managers

as well as service providers for the repair and maintenance of renewable energy plants. For the onshore wind sector, for

example, the German Wind Energy Associa�on (BWE) has already informed the federal states of the requirements for the

con�nued and safe opera�on of wind farms.
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