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Headl ines  cont inue to be dominated by the spread of  the nove l  coronavirus  (COVID–19),  the impact

of  which i s  being fe l t  g lobal ly .  The e f fec t  o f  current  res t r ic t ions  on the t rave l  indus t r y  and re la ted

inf ras t ruc ture sec tors  have been wide ly  repor ted (and we have prev ious ly  analysed key i ssues  for

aircraf t  lessors  and air l ines ,  as  wel l  as  sh ipping companies ) .  Less  wide ly  repor ted are the

impl ica t ions for  the renewable power sec tor.  In  th is  ar t ic le  we cons ider  key potent ia l  prac t ica l  and

legal  cons iderat ions fac ing deve lopers  and sponsors  across  the l i fecyc le  of  European renewable

power projec ts .

PRACT ICAL  CONSIDERAT IONS

European renewables projects face a mix of poten�al prac�cal and legal issues linked

to the coronavirus. The core prac�cal issues affect numerous sectors and have been

widely reported. Those same issues give rise to a number of key considera�ons for

European renewables projects.

Long-term prospects

First, some good news. It is true that the current atmosphere of uncertainty is

affec�ng the ability of sector par�cipants to project long-term trends, in some cases

making it challenging to reach agreements based on the expected life of relevant

projects. However, while declines in the use of infrastructure such as toll roads and

airports are having severe immediate impacts on cashflows for related infrastructure

projects, posi�vely for the power sector, markets do not at present appear to be

forecas�ng similarly severe declines in power demand (recent modelling suggests

that measures aimed at slowing the spread of coronavirus may lead to an aggregate

decline in power demand across Europe of 6% in 2020, with an associated (average) decline in power price of 9% for the

year[1]). Meanwhile, it is reasonable to assume that most of that demand will be restored once coronavirus-related restric�ons

are limited.
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The general trend in Europe of renewables becoming less and less reliant for their viability on government subsidies is also

helpful. Such reduced reliance on subsidies lessens the likelihood of the European renewables industry finding itself in intense

compe��on with other industries for the provision of coronavirus-related financial support by already stretched governments.

The rela�vely posi�ve outlook on demand for power, coupled with European governments’ ongoing environmental

commitments and the reduced reliance by European renewables on government subsidies, suggests that the European

renewables sector remains underpinned by fundamentally posi�ve long-term prospects, even should coronavirus present

immediate challenges to certain projects.

Construc�on �melines

Projected construc�on �melines are, in some cases, facing reassessment given, most obviously, personnel and supply-chain

issues for project contractors. Supply chain issues are causing some difficul�es in sourcing goods. Restric�ons on the movement

and mee�ng of individuals meanwhile are presen�ng challenges with respect to the con�nued deployment of workers on site,

and also the carrying out of physical mee�ngs and site inspec�ons. Similarly, reduced ‘in office’ staffing at some government

agencies has reportedly caused delays to the issuance of permits, while planning processes are, in some instances, being delayed

in the interests of avoiding physical mee�ngs. In some jurisdic�ons, administra�ve deadlines have been suspended to allow

relevant par�es to proceed at a pace appropriate to the developing situa�on, which may further affect construc�on �melines.

Financing �melines

Projects in the development phase seeking debt financing may face delays in achieving financial close in the current climate.

Financiers are revisi�ng and focussing closely on base case assump�ons and projec�ons, and more generally reassessing their

risk appe�tes (including their appe�te to underwrite debt for greenfield developments). The vola�le immediate debt pricing

environment is meanwhile not an a�rac�ve one in which to lock-in long term debt pricing. More mundane issues may also

threaten delays: due diligence processes requiring site visits may be vulnerable to postponement and financial closings

themselves face challenges in an increasingly remote working environment. Those challenges range from the adequacy of

available prin�ng and scanning facili�es to difficul�es with witnessing and notarisa�on requirements associated with document

execu�on. Delays associated with permi�ng and administra�ve ma�ers (noted above) may similarly impact financing �melines.

While these challenges are undoubtedly present, for perspec�ve it is worth no�ng that we are currently seeing a number of

transac�ons in the sector nevertheless con�nue to drive towards an imminent financial close.

PROJECTS  IN  THE  DEVE LOPMENT
PHASE  SEEK ING DEBT
F INANC ING MAY  FACE  DE LAYS
IN  ACH IEV ING F INANC IAL
CLOSE  IN  THE  CURRENT
CL IMATE .
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Liquidity

Pre-opera�onal projects (in par�cular) may face restric�ons in liquidity in the short to medium-term, whether as a result of

delays in achieving financial close or from u�lisa�on drawstops under closed financings being triggered, in either case resul�ng

in core debt lines for projects not being available when required. They may also poten�ally flow from sponsors’ own

coronavirus-related liquidity issues (which may, for example, be triggered by financial covenant breaches triggering drawstops in

their own corporate debt facili�es), limi�ng sponsors’ ability to contribute equity to their projects as and when required. We

note however that we have yet to see this risk manifest in prac�ce.

Despite the unclear immediate situa�on, it is worth no�ng that there are reasons to believe that the long-term drivers of the

availability of liquidity to the renewables industry more generally should not be adversely affected by the coronavirus pandemic.

In par�cular, it appears likely that the current environment of low interest rates will con�nue for some �me given the various

treasury support programmes being invoked by governments globally. Meanwhile, although ins�tu�onal long-term investors will

want to carefully analyse the poten�al impact of coronavirus on their pending investments (which may accordingly be subject to

short-term delay), in principle coronavirus should not change their underlying drive and appe�te to invest in long-term cash-

yielding assets.

Distribu�on delays

Opera�onal projects face poten�ally difficult discussions with their financiers where those projects wish to make distribu�ons on

upcoming calcula�on/repayment dates. Even where no default has arisen under the relevant financing (blocking distribu�on),

financiers’ close focus on the assump�ons (including economic assump�ons) and projec�ons that will need to be agreed by the

par�es as part of the distribu�on process raises the prospect of disagreement and of distribu�ons being delayed or blocked, at

least un�l the immediate uncertainty clears.

KEY LEGAL  CONSIDERAT IONS

In naviga�ng the prac�cal challenges of coronavirus, developers and sponsors face a number of poten�ally relevant legal

considera�ons.

Force Majeure

A number of European renewables projects under construc�on are considering the

validity of claims by their contractors for force majeure relief (e.g. under their EPC

Contracts) and the poten�al for the project itself to claim force majeure under its

relevant contracts (e.g. power purchase agreements, or EPC contracts where

projects are providing components as free issued equipment) if ul�mately required.

(As a generalisa�on, force majeure provisions provide for contrac�ng par�es being

relieved to some degree from performance of their obliga�ons where an event

occurs that is beyond the par�es’ control).

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3



"We  a re  no t
c u r ren t l y  awa re  o f
MAE  hav i ng  been
de c l a red  unde r  any
l i v e  f i nan c i ng s  f o r
Eu ropean  renewab l e s
p ro j e c t s . "

Wherever relevant contracts include express force majeure provisions, careful analysis of the specific wording of the relevant

contracts will be required to establish whether relief is available. Contractual force majeure provisions tend to require that

mul�ple levels of tests be sa�sfied for relief to apply, while relief is o�en only available where contractually specified procedures

(e.g. around no�fica�on and mi�ga�on) are followed by the affected party. Such provisions also tend to provide relief from the

performance only of directly affected obliga�ons, and only for so long as those obliga�ons are actually affected. Where projects

are looking to claim force majeure relief on the basis of one of its contractors claiming force majeure against the project,

par�cularly careful analysis will be required to ensure that force majeure relief flows through the contractual chain as required.

Where underlying contracts are subject to civil law systems, careful analysis of relevant legisla�on will also be required.

Projects should also consider the extent to which any force majeure events may have given rise to (or may in future give rise to)

termina�on rights under their project contracts or may have delayed the occurrence of milestones that have been backed-off

under other relevant agreements. In all events, financed projects should not forget to ensure that in managing force majeure

claims they comply with the requirements of their finance documents, nor forget to establish what consequences (e.g. a

drawstop or default) may flow under the finance documents from the occurrence of force majeure under their project contracts.

Frustra�on

Outside of force majeure relief, the (English law) legal doctrine of frustra�on[2], and its civil law equivalents (e.g. the doctrine of

rebus sic stan�bus[3]), are also worth considering. While case by case legal analysis will invariably be required, at present

frustra�on (and rebus sic stan�bus) appear significantly less likely than force majeure to apply in the European context, and it is

worth no�ng that (in the case of English law) successful claims for frustra�on have historically been few and far between.

Material Adverse Effect

Where projects have financings in place, care should be taken to consider whether, aside from any specific default triggers (e.g.

around project �melines), any more general triggers for the occurrence of a default under the relevant finance documents have

been or may presently be tripped. The most likely general trigger is that of the occurrence of a “Material Adverse Effect”

(“MAE”), or similar, a term which is frequently dra�ed broadly. While the specific wording of the term will require case by case

considera�on, par�cular points to consider are the degree to which the contract provides financiers with the discre�on to

determine whether or not a MAE has occurred and the degree to which a MAE may be declared in light of an�cipated future

developments. Posi�vely for developers and sponsors, financiers are generally reluctant to declare events of default based solely

on the occurrence of a MAE (given the scope for disagreement as to how to interpret the typically broad language of its

defini�on), although financiers may not be so reluctant to declare a drawstop on the basis of a MAE.

While it is too early to make judgments of trends, and this is an area that will merit

ongoing monitoring, as above we are currently working on a number of transac�ons

that are con�nuing to drive towards financial close and u�lisa�on notwithstanding

the current situa�on. We are not currently aware of MAE having been declared

under any live financings for European renewables projects.
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MAC and “finance-out” clauses in M&A

A number of M&A transac�ons in the European renewables sector are currently between deal signing and comple�on. In such

cases, a close review of the closing condi�ons under the relevant transac�onal documents is recommended. Although slightly

less common in the sellers’ market prevailing immediately before the outbreak of coronavirus, some M&A transac�ons will

include MAC (material adverse change) or “finance-out” clauses. Under the former, the par�es to an M&A transac�on seek to

prevent or ul�mately forego comple�on of the transac�on in case of a material adverse change in market condi�ons relevant to

the transac�on, while under the la�er the same is sought to occur condi�onal upon related debt financing for the transac�on

being available. In each case, careful analysis of the specific language used in the underlying transac�on documents will be key in

determining the par�es’ rights under such clauses in the individual case.

More generally, it is s�ll too early to predict the medium and long-term effects of the coronavirus on M&A ac�vity in the

European renewables sector. However, long-term drivers for equity investments in the sector noted above, such as government

support for the energy transi�on, pension fund liquidity and a low interest rate environment, allow for a cau�ously posi�ve long-

term outlook.

Insurance

Another poten�al considera�on is that of insurance and whether or not any delays associated with coronavirus may be subject

to claims under project insurance policies. As a rule, any analysis here will be centred on delay in start-up and business

interrup�on policies. While such policies tend only to insure against risks associated with physical damage rather than delay, the

wording of relevant individual policies will need to be interpreted to determine the extent to which those policies may respond.

As always with insurance, projects will need to be careful to ensure that they comply with the le�er of their insurance policies to

maximise the probability of payout.

Government ac�on and Change in Law

One poten�ally novel source of compensa�on for projects may prove to be the

relevant governments. With government policies responding to the coronavirus

pandemic changing on a daily basis, developers and sponsors would do well to

watch government policy in this area closely. In the mean�me, a careful analysis of

the nature of restric�ons currently imposed by relevant governments on relevant

ac�vi�es is advisable for affected projects, in par�cular with a view to establishing

whether relevant government ac�on may qualify as a “Change in Law” (or similar),

en�tling the project or its counterpar�es to contractual relief, or may render

relevant contractual obliga�ons illegal or ineffec�ve and so, depending on the

jurisdic�on, provide par�es with relief from those obliga�ons.
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Considera�ons for distressed projects

Finally, while we are not aware of any adverse trends in the European renewables sector linked to coronavirus in this regard,

should projects become distressed, as always sponsors and developers should ensure that they fully understand the implica�ons

of the insolvency regimes in each poten�ally relevant jurisdic�on (likely to be that in which the project is located and/or the

project vehicle is incorporated) and take care to comply with the requirements of those regimes and those regula�ng directors’

du�es more generally. This is par�cularly important given the poten�al liabili�es (including personal liabili�es for directors) that

could poten�ally arise from a failure to do so.

TAKEAWAYS

The circumstances associated with the coronavirus pandemic present developers and sponsors of European renewable power

projects with a range of interconnected prac�cal and legal considera�ons. Those considera�ons will invariably need to be

evaluated on a case by case basis.

Given the ever-changing situa�on and the complex web of contractual rela�onships that together form individual projects, in

assessing and responding to related issues as they arise, developers and sponsors should seek so far as possible to work hand in

hand with their other project par�es.

Our experience to date indicates that early, clear and open discussions between affected par�es that are pragma�cally focussed

on short to medium-term solu�ons for immediate challenges can greatly assist in enabling all par�es to address those challenges

effec�vely.

 

[1] h�ps://www.icis.com/explore/resources/news/2020/03/16/10482507/topic-page-coronavirus-impact-on-energy-markets

[2] In broad terms, frustra�on may discharge contrac�ng par�es from performing their obliga�ons where circumstances are such

that performance is impossible or would be dras�cally different from what the relevant par�es expected at the �me of

contrac�ng.

[3] According to the Rebus sic stan�bus doctrine a party may also be discharged from its obliga�ons due to a dras�c change of

the circumstances from those at the �me of contrac�ng if such changes makes the obliga�ons of one party too onerous,

especially in long term contracts.
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