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In  The Civ i l  Avia t ion Author i ty  v  R (on the appl ica t ion of  Je t2.Com L imi ted)  & Anr[1]  the Engl i sh

Cour t  o f  Appeal  recent ly  rev is i ted the thorny i ssue of  Legal  Advice Pr iv i lege (“LAP”) ,  prov id ing

some much-needed c lar i f ica t ion on when i t  wi l l  apply,  par t icu lar ly  in  the contex t  o f

communicat ions sent  to  mul t ip le  addressees.

LAP is a cornerstone of the opera�on of the rule of law and allows individuals and

bodies corporate to consider their legal posi�on in the knowledge that

communica�ons with their lawyers will remain confiden�al and will not be disclosed

to other par�es or the courts. However, with such an important doctrine, it is vital to

ensure that the rules are clearly understood, and the boundaries are clearly defined.

BACKGROUND

The case involved the judicial review of the Civil Avia�on Authority’s (CAA) decision

to make public statements about Jet2.com’s refusal to become part of an alterna�ve

dispute resolu�on (ADR) scheme for passenger flight delay claims. The CAA adopted

a robust view as to why Jet2.com was reluctant to engage with the ADR scheme and in a series of internal emails, shared with

their in-house lawyers, considered how they might best manage a media campaign on the issue. Jet2.com sought specific

disclosure of those documents, but the CAA asserted that they were covered by LAP. At first instance the High Court held the

documents should be disclosed and the CAA appealed, asser�ng that the first instance judge had erred:

1. In holding that claims for LAP are subject to a “dominant purpose” test;

2. When considering if mul�-addressee communica�ons are protected by LAP;

3. In holding that the assessment of an email or a�achment needs must be carried out discretely, without reference to the
context of a chain of correspondence or the email the a�achment is a�ached to; and

4. In his approach to the issue of collateral waiver.

DISCUSS ION
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"As  LAP  and
l i t i ga t i o n  p r i v i l e ge
a re  two  l imb s  o f  t h e
same  p r i v i l e ge ,  t h e re
wa s  no  compe l l i ng
rea son  t o  t r ea t  t h em
d i f f e ren t l y . "

This case concerned communica�ons sent to an in-house lawyer rather than retained outside counsel. Whilst such lawyers

provide legal advice to the organisa�on, it is fair to say that their func�on ranges far wider. They are integral parts of their

organisa�ons and are involved in commercial issues as well as legal issues.

Following examina�on of the authori�es, the Court of Appeal found:

1. Considera�on of LAP has to be undertaken on the basis of par�cular documents, and not simply the role of the relevant
lawyer;

2. However, where the lawyer is giving legal advice, most communica�ons to and from them are likely to be sent in a legal
context and are likely to be privileged;

3. A document may s�ll fall within LAP even if sent by an in-house lawyer opera�ng as a commercial person, if it is specifically in
a legal context;

4. Context will be important but fine arguments as to whether a par�cular document falls outside legal advice are unlikely to
persuade the court;

5. Where the legal and non-legal parts of a communica�on can be iden�fied, the parts covered by LAP will be non-disclosable
and the rest will be disclosable in a redacted form; and

6. A communica�on may be covered by LAP even if advice is not expressly requested, as clients are en�tled to update their
lawyers on the basis that the lawyer will provide legal advice as and when appropriate.

DOMINANT PURPOSE

LAP is one limb of legal professional privilege, the other being li�ga�on privilege.

Li�ga�on privilege covers communica�ons between lawyers and the client or third

par�es where the dominant purpose of the communica�on is to defend actual or

contemplated li�ga�on. Thus, where an inves�gatory report was prepared in

rela�on to a rail accident to help the Bri�sh Railways Board to decide whether to

revise opera�onal safety procedures, as well as to obtain legal advice in an�cipa�on

of li�ga�on, the House of Lords held that the report was disclosable since its

dominant purpose was not to obtain legal advice.[2]

Jet2.com contended that a dominant purpose test similarly applies in the case of LAP. The Court of Appeal agreed, holding that

although the authori�es did not speak with a single, clear voice, there was a preponderance of authority which supported the

inclusion of a dominant purpose criterion into LAP. As LAP and li�ga�on privilege are two limbs of the same privilege, there was

no compelling reason to treat them differently. It was therefore necessary to show that the documents for which the CAA

claimed privilege were for the dominant purpose of obtaining or giving legal advice.

MULT IP LE  REC IP IENTS

Most of the emails sought by Jet2.com had been addressed to mul�ple addressees, including the CAA’s in-house lawyers. In

determining whether such communica�ons were covered by LAP, the Court of Appeal emphasised the need to focus on each

specific document in ques�on to iden�fy its dominant purpose.
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" I t  i s  we l l -
e s t ab l i s h ed  t ha t  a
documen t  wh i c h  i s
no t  p r i v i l e ged  doe s
no t  b e come  s o  s imp l y
be cau s e  i t  i s  s e n t  t o
l awye r s . "

The Court of Appeal considered that, if the dominant purpose of a mul�-addressee communica�on was to se�le instruc�ons to

the lawyer then the communica�on would be covered by LAP, even if it was sent to the lawyer by way of informa�on. However,

if the dominant purpose was to obtain the commercial views of the non-lawyer addressees, then it would not be privileged,

even if a subsidiary purpose was also to obtain legal advice from the lawyer addressee. Equally, any response from the lawyer

would almost certainly be privileged, even if copied to more than one addressee, if it contained legal advice.

Similarly, the Court held that the mere presence of a lawyer at a mee�ng will not render the whole mee�ng the subject of LAP –

the contents of the mee�ng would only be privileged if the dominant purpose was to obtain legal advice.

In this case the CAA accepted that it could not be said that the dominant purpose of the majority of the emails sought by

Jet2.com were for the dominant purpose of seeking legal advice, or that they could realis�cally disclose the nature of the legal

advice being sought, and so it was held that they were not covered by LAP.

EMAILS  AND ATTACHMENTS

No�ng that it is well-established that a document which is not privileged does not

become so simply because it is sent to lawyers, the Court of Appeal agreed with the

first instance judge that emails and a�achments should be considered separately.

COLLATERAL  WAIVER

The voluntary disclosure of a privileged document can result in the collateral waiver

of privilege in other material. As a separate issue, Jet2.com contended that the CAA

had done just that in this case.

In assessing this argument (notwithstanding its finding that the documents were, in any event, not privileged), the Court of

Appeal adopted the transac�on test, examining the purpose for which the par�cular material had been disclosed and the point

in the ac�on it was said to address. Once the transac�on has been iden�fied all documents that relate to it will fall within the

waiver and should be disclosed, subject to issues of fairness. Applying the test in this case, the Court of Appeal considered the

relevant “transac�on” was limited to the communica�on that had been voluntarily disclosed, and fairness did not require more.

ANALYS IS

This judgment serves as a valuable reminder of the limits on the principle of privilege under English law.

For those who have been or may be involved in a marine casualty or incident, there are some important prac�cal lessons to

observe:

It is now clear that the dominant purpose of the document or documents over which you would wish to claim privilege must
be the provision of legal advice. Simply using an in-house lawyer as a conduit or copying them into messages in an a�empt to
assert privilege will not be sufficient for that document to become privileged. In the intense period immediately following an
incident, that might not be at the forefront of people’s minds.
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" I t  i s  b e s t  t o  ha ve  a
po l i c y  i n  p l a ce
be f o re  an  i n c i d en t  s o
t ha t  t h e  pa r t i e s
m igh t  b e s t  b ene f i t
f u l l y  f rom  t h e
p ro t e c t i o n s  a va i l ab l e
t o  t h em . "

It remains necessary to consider who is receiving the advice given by the lawyer during an incident. Following the decision in
Three Rivers (No. 5)[1], if advice is distributed widely within an organisa�on, it runs the risk of losing its status as privileged
correspondence. Whilst the Court of Appeal repeated cri�cism of that principle[2], it was obliged to uphold the restric�ve
view of who within an organisa�on is authorised to receive privileged correspondence. That posi�on will not change un�l the
situa�on is considered by the Supreme Court.

Finally, owners, operators and managers should consider what inves�ga�ons are
being carried out at the �me of an incident and what purpose documents are
prepared for. For example, ISM incident inves�ga�on forms are not prepared in
an�cipa�on of li�ga�on, they are prepared to comply with an owner’s
obliga�ons under the ISM Code and the owner’s safety management system.
They would therefore be disclosable in any future claim. These documents
should, of course, be filled out at the �me of the incident as they form an
important part of the inves�ga�ve process and simply not crea�ng them or
avoiding any wri�en correspondence will create its own suspicions. However,
care should be taken not to jump to conclusions that are, at the �me they are
drawn, largely unsubstan�ated because they are based on a very small part of
the evidence that is likely to be collected.

In short, it is best to have a policy in place before an incident so that the par�es might best benefit fully from the protec�ons

available to them.

[1] [2020] EWCA Civ 35

[2] Waugh v Bri�sh Railways Board [1980] AC 521

[3] [2003] EWCA Civ 474

[4] See our briefing note on the decision in Serious Fraud Office v Eurasian Natural Resources Corpora�on Limited [2018] EWCA

Civ 2006, available here

DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 4

https://www.wfw.com/articles/court-of-appeal-gives-boost-to-legal-professional-privilege/


The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 5


