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The question of precisely what demurrage time bar clauses require has long been a question of
some controversy, in light of the English High Court’s highly technical and demanding approach in
the Sabrewing[1] and the Adventure[2] cases, contrasted with the more relaxed commercial
approach in the Eternity[3] and the Abgaig[4].

In the Amalie Essberger[5] the High Court recently sought to clarify the position, but

"Tanker voyage in so doing, some lingering uncertainty remains.

charters often
Tanker voyage charters often contain notoriously stringent provisions for the valid

contain notoriously

stringent provisions issuance of a demurrage claim by owners, typically requiring (i) notice and/or

for the valid particulars of a demurrage claim in writing; (ii) together with all available supporting
issuance of a documentation — sometimes identified; and (iii) within a prescribed period from
demu rrage claim by completion of discharge — often 90 days, failing which the charterers will be relieved

owners." of liability to pay the claim.

Since such clauses exclude the charterer’s liability to pay a demurrage claim, under
English law courts and tribunals will apply certain rules in construing such clauses, including requirements that the wording of
the clause must be clear and unambiguous; each clause turns on its own individual wording, which must be given its ordinary
and natural meaning; and if there are two possible constructions, the one which exhibits the most commercial common sense

should be preferred.

Disputes over the application of the time bar have mostly concerned the requirement to provide all available supporting

documentation within the prescribed period.

In the Amalie Essberger, several issues were addressed with regards to a typical time bar clause.

FACTS

The tanker vessel had been voyage chartered under an amended Asbatankvoy charterparty which contained the following

demurrage time bar clause:
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Any claim for demurrage, deadfreight, shifting-expenses-er-othercharges-orinveices shall be considered waived unless received
by the Charterer or Charterer’s broker in writing with all supporting calculations and documents, within sbety664 90 days after

completion of discharge of the last parcel of Charterer’s cargo(es). Demurrage, if any, must be submitted in a single claim at that

time, and the claim must be supported by the following documents:

1. Vessel and/or terminal time logs;

2. Notices of Readiness;

3. Pumping Logs; and

4. Letters of Protest ...

Following the charter voyage from Rotterdam to Spain, the owners submitted their demurrage claim within the 90-day period
together with supporting documentation on 22 December 2017. However, this documentation did not contain the vessel’s
pumping log at Rotterdam and the Master’s letter of protest, which had already been provided to the charterers on 1 December

2017. The charterers applied for summary judgment that the claim was time-barred on the grounds of failure to comply with the

requirements of the demurrage time bar clause.

DECISION

The English High Court addressed the following questions:
1. What is meant by “all available supporting documents”?

The Court held that this obligation required the owners to provide all the

documentation upon which they relied to substantiate each and every part of their "The Court held that

claim and which contained information objectively sufficient for the charterers to these documents had

assess the merits and validity of that claim. to be provided,
unless they did not

However, the Court added that this obligation should not be onerous, and did not exist or were

require the owners to produce all relevant or material documentation, including impossib|e to obtain,

whether or not they

potentially adverse documents such as would be disclosable in legal proceedings.
were considered

2. Was the requirement to provide specific documents a rigid one? supporting
documents."

The clause required the owners’ claim to be supported by the vessel and/or terminal

time logs, notices of readiness, pumping logs and any letters of protest.

The Court held that these documents had to be provided, unless they did not exist or were impossible to obtain, whether or not

they were considered supporting documents. The Court added that failure to do so would render the claim time barred.
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This decision follows the enforcement of strict compliance with express requirements in other circumstances, such as where
claims were time barred for the owners’ failure to submit original, not copy, documents in London Arbitration 8/01, a signed
copy of the charterparty in the Obo Venture[6] and a signed and valid NOR in London Arbitration 18/89 and the Eagle

Valencia[7] respectively.
3. Do all the supporting documents have to be provided at the same time?

The Court considered that the answer to this question was no. It favoured a more liberal approach — the supporting documents
did not need to be provided to the charterers in one go or simultaneously with the demurrage claim, provided that all of them

were received before the end of the 90-day period.

Clear and unambiguous wording would be needed to require the owners to provide all the supporting documentation at the

same time as the demurrage claim.

CLEAR AND UNAMBIGUOUS
WORDING WOULD BE NEEDED TO
REQUIRE THE OWNERS TO PROVIDE
ALL THE SUPPORTING
DOCUMENTATION AT THE SAME TIME
AS THE DEMURRAGE CLAIM.

4. What if the charterers already had a required supporting document?

This question arose because some of the supporting documents (a pumping log and letter of protest) had already been provided
to the charterers before the demurrage claim was issued. Even though the demurrage claim made no reference to these earlier
documents, the High Court held that it was acceptable that the owners had separately provided the documents to the charterers
within the required 90-day period. Notably, these documents were identified in the demurrage clause (see above), and so the

charterers should have known that they were relevant to the claim.
This decision arguably casts doubt on the High Court decision in the Sabrewing, where a stricter approach was adopted.
5. In the absence of some supporting documents, is the whole claim time barred?

Whilst this issue did not need to be decided in the Amalie Essberger, the Court expressed its non-binding view that, if any
supporting document has not been provided, the whole of the demurrage claim would fail, not just the part to which the

document related.

Notwithstanding its non-binding nature, this approach adopts the strict rationale in the Sabrewing, where the High Court held
something similar, and casts doubt on the decision in the Eternity, in which the High Court held that a failure to provide specified

documents only time-barred the part of the claim to which those documents related.

COMMENTS
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The High Court in the Amalie Essberger emphasised that the purpose of the time bar
. . ) o . _ "Owners should
is to provide speed, clarity and certainty in the evaluation and resolution of .

' ensure they include
demurrage claims. e
specific documents

. . o , required in other
However, its decision appears to give rise to uncertainty as to the correct approach

_ _ N _ , _ clauses of the
to the construction of time bar provisions, applying both strict compliance and
charterparty that
commercial expediency.

support part of a

claim."
In these circumstances, owners should, as a matter of best practice, consider very

carefully the wording of their demurrage time bar clause and the requirements of
presenting any claim thereunder —and submit all relevant and material supporting
documentation within the required time-frame, particularly specifically-named documents. In addition, owners should ensure
they include specific documents required in other clauses of the charterparty that support part of a claim or that are referred to
in the primary demurrage documentation, such as letters of protest. This may be a particularly difficult task where tanker

charterparties, as they often do, consist of email recaps and multiple sets of incorporated pro-forma terms.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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