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INTRODUCT ION

The Informa�on Commissioner’s Office (“ICO”) has published a decision no�ce finding E.ON UK plc (“E.ON”)[1] a public authority

for the purposes of the Environmental Informa�on Regula�ons 2004 (“EIR”).

The decision has poten�al implica�ons for a wide range of companies opera�ng in regulated areas, most clearly for energy

suppliers who are regulated under the Electricity Act 1989 (“EA 1989”) and the Gas Act 1986 (“GA 1986”).

BACKGROUND

In March 2017, Fish Legal (a fishery rights group) made a request for informa�on rela�ng to fishing around the Rampion

Offshore Wind Farm. E.ON did not respond, sta�ng that it was not covered by the EIR. The requestor contacted the ICO arguing

that E.ON was a public authority for the purposes of the EIR. The ICO served an informa�on no�ce on E.ON in July 2017,

launching a two year process where E.ON unsuccessfully appealed against the ICO’s powers to decide its public authority status.

When it came to determine whether E.ON was a “body or other person that carries

out func�ons of public administra�on”[2], the ICO applied a Fish Legal precedent[3]

which asked the following:

Has the en�ty been entrusted with the performance of services?

Are those services of public interest?

Are those services, among other things, in the environmental field?

Has the en�ty been vested with special powers that go beyond the normal rules of
private law which apply to rela�ons between any company or person?

ENTRUSTMENT
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" The  ICO  no t ed  t ha t
t h e  “ s t a t e  wou l d  be
compe l l e d  t o  s t ep  i n ”
i f  s upp l y  cou l d  no t
b e  s e c u red  t h rough
t h e  p r i v a t e  s e c t o r. "

When examining the ques�on of “entrustment”, the ICO did not consider it relevant that a statutory instrument (a Development

Consent Order) granted an E.ON en�ty consent to develop the windfarm. However, it did consider broader statutory regula�on,

namely licencing under the EA 1989 and the GA 1986.

As it is an offence under the EA 1989 and the GA 1986 to carry out certain ac�vi�es without being authorised by Ofgem under a

licence, the ICO determined that when Ofgem was considering gran�ng licences, it was in effect entrus�ng the licence holder

with the performance of a public service.

At the �me of the request E.ON held an electricity supply licence and an electricity genera�on licence under the EA 1989 as well

as a gas supply licence under the GA 1986. The ICO concluded that E.ON had been entrusted with services under statute.

PUBL IC  INTEREST  AND ENVIRONMENTAL  F IE LD

Unsurprisingly, the ICO was sa�sfied that the genera�on and supply of energy are “ac�vi�es of par�cular importance to the

ci�zens and economy of the UK and can therefore be considered services performed in the public interest”[4].

The ICO also concluded that the “the genera�on of electricity by whatever means, will have an environmental impact”[5].

SPEC IAL  POWERS

For the “special power” test, the ICO decided that if an en�ty’s special powers related to services performed in the public

interest, this was enough. There was no need for these services to also impact the environment.[6]

The ICO determined that the powers E.ON had by virtue of being a licence holder to

(a) seek the compulsory purchase of land and (b) apply for a warrant of entry to

inspect meters for safety reasons or disconnect supply both qualified as special

powers.

CONCLUS ION

The ICO also did a final ‘cross-check’. It stood back and considered whether having

conducted all the tests above, if there was sufficient connec�on between E.ON’s

func�ons and those of en��es which are organically part of the state. The ICO found there was, placing par�cular emphasis on

the importance of securing the genera�on and supply of energy, no�ng that the “state would be compelled to step in”[7] if

supply could not be secured through the private sector.

The ICO made a similar finding about Heathrow Airport’s status as a public authority at the end of last week, confirming the well-

established principle that a private company can be subject to requests for informa�on under the EIR. The EIR are wide in scope

and the grounds for refusing to disclose informa�on rela�vely narrow. Those companies who exercise services in the public

interest (as well as their contractors and supply chains) should give careful considera�on to the management of requests, and

the poten�al impacts of the scru�ny they give rise to.
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[1] ICO Decision no�ce, 29 January 2020 (h�ps://ico.org.uk/media/ac�on-weve-taken/decision-

no�ces/2020/2617169/fer0678164.pdf)

[2] Regula�on 2(2)(c) of the EIR

[3] Fish Legal v Informa�on Commissioner & Others (GIA/0979/2011 & GIA/0980/2011)

[4] Paragraph 29 of the Decision no�ce

[5] Paragraph 32 of the Decision no�ce

[6] Paragraph 26 of the Decision no�ce, supported by Poplar Housing Associa�on v the Informa�on Commissioner and Peoples

Informa�on Centre EA/2018/0199

[7] Paragraph 47 of the Decision no�ce
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DISCLAIMER
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Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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