
" The  Mon t rea l
Conven t i o n  ( 1999 )
make s  a i r l i n e s  p r ima
fa c i e  l i ab l e  f o r  d ea t h
o r  bod i l y  i n j u r y
wh i c h  i s  c au s ed  by
an  a cc i d en t  on  boa rd
an  a i r c ra f t  o r  du r i ng
emba rca t i o n  o r
d i s emba rca t i o n . "

T H E  C O R O N AV I R U S  A N D
A I R L I N E  L I A B I L I T Y:  W H AT
H A S  C H A N G E D  S I N C E
S A R S ?
22 JANUARY 2020 ARTICLE

THE  OUTBREAK OF THE  CORONAVIRUS COINCIDES  WITH THE  LUNAR NEW YEAR.
A IRL INES  MUST  PREPARE FOR THE  R ISK  OF TRANSMISS ION AT  A T IME OF
S IGNIF ICANTLY  INCREASED PASSENGER TRAFF IC  BOTH TO AND FROM CHINA
AND WITH IN AS IA.

This creates a favourable environment for the disease to spread widely and quickly. This is not the first �me airlines have had to

deal with such a threat. In this ar�cle, we consider the similari�es to the response to SARS and how the issues in rela�on to and

threats from coronavirus differ from SARS.

L IAB I L I TY  FOR CONTAGIOUS D ISEASES

Airlines are likely to be the primary means of transmission of the disease within a

country and across its borders and should take steps to be prepared to deal both

with the risks of transmission as well as the consequences.

LEGAL  L IAB I L I TY

Most interna�onal air carriage is subject to the Montreal Conven�on (1999) which

makes airlines prima facie liable for death or bodily injury which is caused by an

accident on board an aircra� or during embarca�on or disembarca�on. An accident

is typically defined as an unexpected or unusual event or happening which is

external to the passenger. In addi�on, the internal reac�on of a passenger to the

usual, normal and expected opera�on of an aircra� will not cons�tute an accident

and as a result, would not trigger the liability of an airline. However, it is important to note that it is not necessary for the

symptoms or condi�ons to manifest during the flight. Following the DVT claims li�ga�on, the English courts will consider

whether one step in a sequence was an unusual or unexpected event and whether this would appear to cons�tute an accident,

triggering the liability of an airline. The key issue is the ability of a passenger to demonstrate that the bodily injury was sustained

during the flight or during embarca�on or disembarca�on and that this cons�tutes an accident.
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"A i r l i n e s  s hou l d  a l s o
en s u re  t ha t  a i r c ra f t
a re  equ i pped  w i t h
t h e  app rop r i a t e
med i ca l  equ i pmen t
and  s upp l i e s  i n
s u i t ab l e  quan t i t i e s
and  t ha t  t h e  a i r
qua l i t y  on  boa rd  i s
app rop r i a t e  and
doe s  no t  a i d  t h e  r i s k
o f  t ran sm i s s i on . "

If the bodily injury is the transmission of an infec�ous disease during the flight or during embarca�on or disembarca�on, it may

be difficult for a passenger to sufficiently clearly isolate an event or events during this period which would cons�tute an

accident. This is where a passenger had other opportuni�es for human contact when the disease could have been transmi�ed,

including using public transport to reach the airport, using airport check-in desks, security screening and immigra�on facili�es,

as well as airport retail and food and beverage offerings. Even where a passenger was able to isolate such events to embarca�on,

disembarca�on or during the flight, it would then be necessary to demonstrate that these were unexpected or unusual events.

This may also be difficult to achieve where there is widespread media coverage of the disease and its transmission and steps are

taken by governments and organisa�ons such as the World Health Organiza�on (WHO) to raise awareness of the disease, the

risk of transmission and steps to iden�fy infected individuals and to reduce the risk of transmission. In such circumstances,

passengers should be aware of the risk and be taking their own precau�ons. Whilst this will not absolve airlines of liability, it

does make it more difficult for a passenger to claim that transmission was an unexpected or unusual event.

Under Thai law, liability for death and bodily injury is governed by the Interna�onal

Carriage by Air Act (2015), which gives effect to the Montreal Conven�on (1999) in

Thai law. The absence of decided and reported Thai Supreme Court decisions on the

defini�on of an accident and the reluctance of Thai courts to follow or apply the

decisions of courts in other jurisdic�ons has resulted in ambiguity and uncertainty

for airlines.

In assessing the liability of an airline, there is an increasing focus on the steps taken

by airlines to reduce known risks and to offer alterna�ves to reduce such risks,

par�cularly in circumstances where public awareness of the risk of transmission is

high. If a passenger is iden�fied during a flight with the symptoms of the coronavirus

or the suspected symptoms, crew should be trained to isolate the passenger, ensure

that appropriate medical care is provided on board and on arrival and that the

remaining passengers are offered a medical examina�on. Airlines should also ensure

that aircra� are equipped with the appropriate medical equipment and supplies in

suitable quan��es and that the air quality on board is appropriate and does not aid the risk of transmission. The prevalence of

high-density sea�ng on aircra� and the use of yield management to ensure that as many seats are sold as possible may

complicate steps to isolate passengers.

A cri�cal issue is whether the public focus on the coronavirus, proac�ve interven�on by governments and wide dissemina�on of

steps to reduce the risk of transmission creates a higher standard of preparedness and response among airlines.
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" Foo t age  s ha red  on
so c i a l  med i a  may  no t
p ro v i d e  a  t r u e ,
a ccu ra t e  o r  ba l an ced
accoun t  o f  e v en t s .
Th i s  i s  l i ke l y  t o  b e
exace rba t ed  by  f ea r
o f  i n f e c t i o n . "

Airlines and their ground staff should also exercise a higher level of prudence in dealing with passengers during check-in and

embarca�on and this should include adequate training to iden�fy the symptoms of the coronavirus and how to deal with

passengers with suspected symptoms during check-in, embarca�on and disembarca�on. Airlines must also be prepared to deal

with passengers who are mistakenly iden�fied as having these symptoms or who are subsequently found to not have the

coronavirus, par�cularly where the passenger cannot travel as intended. Airlines should also understand the extent to which

local laws and regula�ons permit them to require a passenger to submit to a medical examina�on or to deny carriage to

passengers suspected of being infected. Regardless of the legal posi�on, airlines must also deal with the reality that their ac�ons

will be broadcast on social media and that public percep�on of their response and treatment of passengers is more likely to be

determined by social media.

WHAT HAS CHANGED S INCE SARS?

The WHO and other regula�ons

In 2007, the WHO introduced interna�onal health regula�ons which were prompted, in part, by the experience with SARS. These

regula�ons require UN member states to comply with mandatory guidelines on the control, preven�on and detec�on of

communicable diseases. Airlines must comply with these regula�ons and they are responsible for ensuring that they are familiar

with the regula�ons, their applica�on at airports they serve and specific local laws on infec�ous diseases. There are likely to be

differences between the laws, regula�ons and measures implemented at foreign airports and those of the country or territory of

registra�on of the aircra� and airlines should ensure that their airport and aircra� personnel are briefed on these differences.

S O C I A L  M E D I A  A N D  P R  I M PA C T

The rapid prolifera�on of social media pla�orms, airport and onboard Wi-Fi and the

widespread use of social media by the travelling public will ensure that steps taken

by airlines and airports will take place in the glare of social media. Efforts to iden�fy

passengers with poten�al symptoms, to deny boarding to passengers suspected of

being infected and to quaran�ne or remove passengers suspected of being infected

from aircra� are likely to be filmed, recorded and disseminated instantly and widely.

This is likely to pose addi�onal risks and impose addi�onal pressure on ground staff

and aircra� crew. Airlines should ensure that they have clear procedures for ground

staff and aircra� crew to deal with passengers who are suspected to be infected.

Footage shared on social media may not provide a true, accurate or balanced account of events. This is likely to be exacerbated

by fear of infec�on, the emo�onal and psychological impact of passengers being iden�fied as being poten�ally infected and

passengers being denied boarding or being quaran�ned on board or removed from an aircra�. Recent experiences demonstrate

that airlines will have to balance the need for objec�vity and ensuring that an accurate and balanced account of events is

disseminated with the need to demonstrate that they are dealing with their passengers sympathe�cally and humanely.

A further concern in rela�on to the sharing of such footage on social media is how this could result in public pressure on

governments to prevent the spread of the coronavirus by banning airlines from their airports.
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Compensat ion for  denied boarding and cance l led f l igh ts

Flights depar�ng from EU airports and those operated system-wide by EU carriers are subject to EU Regula�on 261/2004, which

requires the payment of compensa�on for cancelled flights and where a passenger is denied boarding unless there are

‘extraordinary circumstances’. Arguably cancella�on of flights to and from highly infected areas may cons�tute such

‘extraordinary circumstances’, although this will depend on the reasons for the cancella�on and par�cularly whether the

cancella�on was as a result of government interven�on, regula�ons or other factors outside the control of the carrier. For

passengers who are denied boarding, the extent to which they are en�tled to compensa�on pursuant to EU Regula�on

261/2004 will depend, in significant part, on the extent to which the carrier can demonstrate that the denial of boarding was

reasonable and took into account the risk of transmission of the infec�on during the flight. A further cri�cal factor will be the

extent to which the carrier proac�vely took steps to rebook the passengers and assisted them in obtaining medical treatment,

meals and accommoda�on.

Data pr ivacy

The EU GDPR is one of a number of data privacy and protec�on regimes introduced since SARS.

Airlines will need to balance data privacy concerns with the requirement to disclose passenger details to airport, health and

public safety authori�es. Where disclosure is made in response to an official request from such authori�es, it should fall within

an excep�on to restric�ons on the use of personal data. Passenger manifests should be retained and airlines should be prepared

for requests to provide these to airport, health and public safety authori�es. Upgrades at boarding and seat changes during the

flight should be recorded on the manifest.

However, where the personal details of passengers who are suspected to be infected are disclosed or the iden��es of

passengers are generally disclosed, airlines should be prepared to deal with claims of breaches of data privacy regardless of

whether the passengers are infected and regardless of whether the disclosure fell within an excep�on to data privacy

regula�ons.

Airlines must also be prepared to deal with claims of invasion of privacy by ground staff and aircra� crew where their faces,

images and other personal data are disseminated through social media, par�cularly in footage of ground staff and aircra� crew

involved in the denial of boarding, refusal of carriage or steps to quaran�ne passengers.

 

Trainee Oliver Baines also contributed to this ar�cle.
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