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ON DECEMBER 19 ,  2019,  THE  US  CUSTOMS AND BORDER PROTECT ION ( “CBP” )
ANNOUNCED A CHANGE IN I TS  INTERPRETAT ION OF SECT ION 27 OF THE
MERCHANT MARINE ACT  OF 1920 ( THE  “JONES ACT” ) ,  WHICH WIL L  AFFECT  US
OFFSHORE INSTALLAT IONS.

In general, the new interpreta�on leaves room for expansion of the universe of items that non-US-flagged vessels may deliver to

US offshore installa�ons. Owners, operators and other interested par�es of US offshore installa�ons and the vessels that service

them should consider the expanded possibili�es of the new interpreta�on.

Jones Act

The Jones Act regulates the transporta�on of “merchandise” by water between points in the United States (commonly referred

to as “coastwise” trade or “cabotage”). This coastwise trade is restricted to vessels built in the US, documented under US flag,

and owned legally and beneficially by “ci�zens of the United States.” The Jones Act by its express terms extends to three nau�cal

miles beyond the US coast. In addi�on, by opera�on of the Outer Con�nental Shelf Lands Act, the Jones Act restric�ons on

cabotage extend 200 miles offshore, to the Outer Con�nental Shelf, including to offshore installa�ons and structures.

Accordingly, any vessels that are not Jones Act-compliant may not transport merchandise from the US to a US offshore

installa�on.

Merchandise vs. Vessel Equipment

However, under longstanding guidance, “merchandise” does not include “vessel equipment,” meaning that non-Jones Act

vessels may transport “vessel equipment” from a US port to an offshore installa�on. Vessel equipment generally is defined to

include “portable ar�cles necessary and appropriate for the naviga�on, opera�on or maintenance of the vessel and for the

comfort and safety of the persons on board.”

On its face, there is no requirement that the vessel equipment item in ques�on possess a nexus to the “mission of the vessel” in

order to qualify for the excep�on from the defini�on of “merchandise.” However, in the past several decades, CBP has issued

various rulings adop�ng a purposive analysis, examining how the item relates to the vessel’s mission, and whether the item is

used on or from the vessel, in determining whether it qualifies as “vessel equipment.”
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New Interpreta�on

Under CBP’s new interpreta�on, “vessel equipment” is defined to include “all ar�cles or physical resources serving to equip the

vessel, including the implements used in the vessel’s opera�on or ac�vity.” Furthermore, “[t]hese items may include those items

that aid in the installa�on, inspec�on, repair, maintenance, surveying, posi�oning, modifica�on, construc�on, decommissioning,

drilling, comple�on, workover, abandonment or other similar ac�vi�es or opera�ons of wells, seafloor or subsea infrastructure,

flow lines, and surface produc�on facili�es.” CBP notes that “the fact that an item is returned to and departs with the vessel

a�er an opera�on is completed, and is not le� behind on the seabed, is a factor that weighs in favor of an item being classified

as vessel equipment, but is not a sole determina�ve factor.” In other words, even an item that is permanently installed on the

seabed may be vessel equipment.

The new interpreta�on does not include specific examples or safe harbors, meaning that non-Jones Act vessel operators wishing

to transport items from a US port to an offshore installa�on will s�ll need to apply for a ruling if they wish to obtain comfort that

such installa�ons will not violate the Jones Act. But the new interpreta�on implies that CBP rulings in the future will expand the

universe of items that can be transported by non-Jones Act vessels from a US port to offshore installa�ons ranging from drilling

pla�orms to wind farms.

The new interpreta�on is effec�ve for merchandise transported on or a�er February 17, 2020.

Implica�ons for Offshore

Non-Jones Act vessel owners and operators, as well as operators of US offshore projects, may seek opportuni�es for an

expansion of permi�ed ac�vi�es and a concomitant reduc�on in costs, respec�vely. Anyone wishing to engage non-Jones Act

vessels in trade to US offshore installa�ons should consider contac�ng CBP for a ruling that such trade is permi�ed.
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All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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