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IPT on W&I and Tax Liability Insurance  
in the EU – CJEU Provides Clarification

1. Background 

A frequent question asked of insurance brokers and tax 
advisors when a W&I or Tax Liability Insurance policy is 
placed is how much insurance premium tax (“IPT”) will 
apply. In order to determine this, first one must decide 
which country’s IPT is payable.

Recently, this issue came before the Court of Justice of 
the European Union (“CJEU”)  during Case C‑74/18 (A 
v Veronsaajien oikeudenvalvontayksikkö)1, which has 
clarified the position for insurers and policyholders in the 
EU. 

The outcome is that where the W&I or Tax Liability 
Insurance is placed on a share sale in an M&A context by 
an insurer established in a Member State, the applicable 
IPT is that of the Member State in which the policyholder 
is established.

2. Questions Answered by the Decision

The Finnish Supreme Administrative Court recently 
referred to the CJEU the question of whether the IPT 
of either (i) the Member State where the policyholder 
is established or (ii) the Member State where the target 
company is established should apply where an insurance 
company established in an EU Member State offers 
insurance covering “the contractual risks associated 
with the value of the shares and the fairness of the 
purchase price paid by the buyer in the acquisition of an 
undertaking” (i.e. W&I and Tax Liability Insurance).

3. Law

Article 157 of the relevant EU directive (Directive 
2009/138) (the “Directive”) states “…every insurance 
contract shall be subject exclusively to the indirect taxes 
and parafiscal charges on insurance premiums in the 
Member State in which the risk is situated or the Member 
State of the commitment”. 

Under Article 13(13) of the Directive, the “Member State in 
which the risk is situated” means any of the following:

(a)  the Member State in which the property is situated, 
where the insurance relates either to buildings or to 
buildings and their contents, in so far as the contents 
are covered by the same insurance policy;

(b)  the Member State of registration, where the insurance 
relates to vehicles of any type;

(c)  the Member State where the policyholder took out 
the policy in the case of policies of a duration of 
four months or less covering travel or holiday risks, 
whatever the class concerned;

(d)  in all cases not explicitly covered by points (a), (b) or 
(c), the Member State in which either of the following is 
situated:

(i) the habitual residence of the policyholder; or

(ii) if the policyholder is a legal person, that  
 policyholder’s establishment to which the  
 contract relates.”

4. Decision

In light of the provisions in the Directive, the ultimate 
decision reached is unsurprising. Whilst in real world 
transactions this may result in IPT being payable in 
jurisdictions which appear to have little connection with 
the transaction (selling and purchasing entities need not 
be in the same jurisdiction as the target), the decision 
of the CJEU seems to be wholly consistent with the 
Directive.2

1. http://curia.europa.eu/juris/document/document.jsf?text=&docid=209926&pageIndex=0&d
oclang=EN&mode=req&dir=&occ=first&part=1&cid=9403328

2. https://eur‑lex.europa.eu/legal‑content/EN/TXT/PDF/?uri=OJ:L:2009:335:FULL&from=FR 
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5. Remaining questions

Although the decision of the CJEU is in line with the 
Directive and confirms what has been followed in practice 
for many years, some questions remain unanswered:

�� The CJEU’s decision is limited to insurers established in 
Member States. After Brexit, how would Member States 
apply the Directive where the insurer is in the UK?

�� How should one allocate IPT where there are several 
insured parties notwithstanding that, in reality, the 
protection is largely for the benefit of only one of the 
insureds?

�� Which jurisdiction should charge IPT on a Tax Liability 
policy if that policy is placed outside of the context of 
an M&A transaction (given that, strictly, the decision 
provides guidance only in the context of share sales)?  
Outside that context and for risks that do not fall within 
the property, vehicle and travel heads of Article 13(13), 
the Directive points to the place of establishment of the 
insured being determinative.

�� Article 13(13)(a) of the Directive states that the risk is 
situated in “the Member State in which the property is 
situated, where the insurance relates either to buildings 
or to buildings and their contents…”. In the context of the 
acquisition of a property‑owning SPV, it would seem (on 
the basis of this decision) that the insurance relates to 
the shares, such that Article 13(13)(a) is not relevant.  But 
say a purchaser acquired property directly (i.e. an asset 
acquisition not a share acquisition): there are no shares 
to which the insurance could relate.  Arguably, there, 
the insurance could relate to the buildings and, in that 
case, perhaps Article 13(13)(a) could apply instead.  That 
could, where the purchaser is not established in the same 
jurisdiction in which the building is located (as can be the 
case in European real estate transactions), result in a 
different IPT answer. 

Key takeaways

Following the CJEU’s decision, we now have clarity as to 
which jurisdiction’s IPT applies in relation to W&I and Tax 
Liability policies in the context of M&A.  However, for large 
insurance placements, we strongly recommend engaging 
with your Insurance Broker and tax advisors at an early 
stage to ensure that you understand the IPT consequences 
of the policy.
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The Transactional Risks team at Willis Towers Watson is 
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and their advisers, on entering into bespoke transactional 
insurance products. To provide our clients with the most 
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best achievable results in a timely manner.

Why Watson Farley & Williams LLP?

Watson Farley and Williams LLP is an international law firm 
with over 140 partners and 500 lawyers, across fourteen 
offices and eleven jurisdictions.  “The ‘impressive’ tax 
department at Watson Farley & Williams LLP stands out 
for its ‘first-class’ client service and ‘highly-responsive, 
proactive’ approach to issues” (Legal 500).
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