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Further to our briefing of October 2018 on the developments in the Vietnamese wind energy sector which includes the issuance

of Decision No. 39/2018/QD- TTg (“Decision 39”) by the Vietnamese government, the Ministry of Industry and Trade (“MOIT”)

has recently issued Circular No. 02/2019/TT-BCT (15 January 2019) (“Circular 02”) to replace Circular No. 32/2012/TT-BCT (12

November 2012) (“Circular 32”) to provide guidance on the implementa�on of Decision 39. Circular 02 took effect on 28

February 2019 and this briefing outlines the major changes under Circular 02.

1.  DEF IN IT ION OF OFFSHORE AND ONSHORE WIND TURB INES

Circular 02 defines an onshore wind turbine as a wind turbine where the centre of the turbine founda�on is either (i)

constructed onshore or (ii) on coastal land which sits within a boundary line. The boundary line is determined by a series of

connec�ng points out to sea, with each connec�ng point being the average of all the lowest �de values over 18.6 years, as set

out in Decree No. 40/2016/ND-CP dated 15 May 2016 (the “Boundary”). A turbine where its centre is constructed beyond the

Boundary is considered an offshore wind turbine.

2.    INCLUS ION OF A WIND POWER PROJECT  IN THE  POWER DEVELOPMENT
MASTER  PLAN ( “MASTER  PLAN”)

Circular 02 imposes addi�onal requirements for the developers to sa�sfy to be included in the Master Plan:

(a) land use and other natural resources usage requirements;

(b) a wind data report (the “Wind Data Report”) to be carried out for at least 12 consecu�ve months at the representa�ve

The method, equipment and results of wind measurement shall meet electrical standards issued by the Interna�onal

Electrotechnical Commission or equivalent interna�onal standards. Also, a major change from the previous regime is that

the developers do not need to prepare the Wind Data Report un�l they have obtained the Investment Registra�on

Cer�ficate (“IRC”), though it does have to be submi�ed before the submission of the feasibility study report (“FS report”).

This differs from the previous regime in which the Wind Data Report had to be submi�ed before the IRC can be obtained;

(c) a report on the proposed interconnec�on for the wind power plant and the The report must:
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specify the current status of and the development plans for the local power source and grid; and

contain an interconnec�on plan and an assessment of the new plant’s impact on the local power grid systems and their
ability to absorb the addi�onal power generated by the new plant;

(d) wri�en consent from the relevant Provincial People’s Commi�ee (“PPC”) on loca�on planning and land use area;

(e) wri�en opinions from:

a competent authority on the use, if any, of natural resources and sea area for the proposed project;

the relevant power corpora�on or the relevant power transmission corpora�on, depending or whether the plant will be
connected to the power distribu�on system or the power transmission system; and

Vietnam Electricity (i.e. the state o�aker), on (a) the absorp�on capacity of the regional grid system; and (b) the
applica�on file reques�ng inclusion of the wind power project in the Master

Further to the addi�onal documentary requirements, the �meline and procedure for including a wind power project in the

Master Plan under Circular 02 are clearer (and stricter) than under Circular 32. Within 45 business days from receiving a

complete and valid dossier (including all the requirements from (a) to (e) above) from the relevant PPC, MOIT will review the

dossier, obtain opinions on the proposed project from relevant ministries and agencies and send an official le�er back to the

PPC. The PPC will then amend the dossier in accordance with MOIT’s comments and send it to the Electricity and Renewable

Energy Authority (“EREA”). Within 15 business days, EREA will prepare a revised dossier and submit the same to MOIT for

approval.

MOIT was not required under Circular 32 to seek opinions from related ministries and agencies for the review of the dossier, and

therefore it now takes longer under Circular 02 to apply for the inclusion of a wind power project in the Master Plan.

3.  FEAS IB I L I TY  STUDY REPORT

A feasibility study (“FS”) report is a new requirement under Circular 02. It shall be submi�ed a�er a wind power project is

included in the Master Plan and must comply with the law and regula�ons on management of construc�on investment, and

should include the following content:

a wind energy poten�al report;

the loca�on and coordinates of (i) land use areas with a specified term and temporary land use areas (as applicable) and (ii)
sea area (if offshore) of the wind power project;

an interconnec�on plan and an assessment of the new plant’s impact on the local power grid systems and their ability to
absorb the addi�onal power generated by the new plant;

a plan and a cost es�mate for the removal of the facili�es and equipment at the end of the project; and

a grid connec�on agreement (this was previously a pre-construc�on requirement – see sec�on 4 below for more details).
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4.  REV ISED CONDIT IONS FOR CONSTRUCT ION,  COMMENCEMENT AND
IMPLEMENTAT ION OF WIND POWER PROJECTS

A new requirement under Circular 02 is an approved construc�on design dossier. It is required a�er a wind power project is

included in the Master Plan and the FS report of the project is approved. On the other hand, a signed grid connec�on agreement

with a power distribu�on unit or transmission unit is no longer a condi�on for the commencement of construc�on. Instead, it

now forms part of the requirements under the FS report (see sec�on 3 above). The Investment Registra�on Cer�ficate/IRC is s�ll

required though no longer specifically men�oned.

5.  PROCESS OF TEST ING AND COMMISS IONING WIND POWER PLANTS

Under Circular 02, wind power plant facili�es may be commissioned only a�er they have passed acceptance tests organised by

either EREA (as authorised by MOIT) or the Department of Industry and Trade (“DOIT”). Whether a power plant is subject to

EREA’s or DOIT’s test will be based on the classifica�on of the plant. Yet, no regula�on is currently in place to determine which

classifica�on is subject to which authority’s acceptance test.

6.  METER ING

The seller and the power purchaser shall agree on a metering plan for the installa�on of meters and their opera�on. Where

applicable this plan should also explain how the energy outputs from the project’s onshore and offshore turbines are separated.

7.  EXCHANGE RATE

Under Circular 02, the exchange rate used to calculate the payment due (in VND) will follow the central exchange rate between

VND and USD announced by the State Bank of Vietnam on the invoice date.

8.  REGIME ON REPORT ING AND MANAGEMENT OF OPERAT ION

Each PPC with any wind power project in its province has to submit an annual report in the form set out in Annex 1 of Circular

02, which details the current investment ac�vi�es and the status of the wind projects in its province biannually to the MOIT.

9.  LAND USE  AREA

Circular 02 s�pulates that permanent land use for wind farms may not exceed zero point thirty-five (0.35) ha per MW,

represen�ng a reduc�on from Circular 32, which allowed for up to 1 ha per MW. The limit for temporary land use is zero point

three (0.3) ha per MW. However, restric�ons regarding the type of land that can be used for wind projects have been removed

under Circular 02.

10.  WORK SAFETY

Circular 02 sets out more stringent safety requirements, such as the requirement that wind power facili�es must be located at

least 300 meters away from any residen�al area. In addi�on, wind turbines and wind pylons/towers must be painted in light

colour and must not be reflec�ve.

11.  EQUIPMENT AND PRODUCT IV I TY  OF  WIND FARM
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Circular 02 has removed the requirement that the produc�vity of a wind farm must not be less than 90%.

12.  EXECUT ION OF POWER PURCHASE AGREEMENT ( “PPA” )

Certain procedural requirements have been added to the execu�on of the PPA. For example, the seller is responsible for

preparing and sending an applica�on dossier to the power purchaser for its evalua�on and approval while the power purchaser

has to review and execute the PPA within 15 business days a�er receipt of the applica�on dossier. Circular 02 also sets out the

documents required for such applica�on dossier, and you are welcome to contact us for further details.

CLOSING THOUGHTS

The issuance of Circular 02 demonstrates the Vietnamese government’s con�nued support of the wind energy sector. Circular 02

both clarifies ambigui�es in Circular 32 and sets out new requirements for the implementa�on of wind power projects to reflect

the changes made under Decision 39. These new rules, while clearer, are in general more stringent than those in Circular 32. It is

encouraging to see, however, that greater detail is emerging in rela�on to onshore and offshore wind projects which, combined

with dis�nct feed-in-tariffs, help pave the way for offshore wind projects in Vietnam.

Circular 02 also introduces some key changes to the terms of the wind power purchase agreement and these will be discussed in

our upcoming briefing, which will be released shortly.

Watson Farley & Williams LLP (“WFW”) works closely with our Vietnamese associated law firm LVN & Associates (“LVN”) in Hanoi

to provide local and interna�onal legal advice to our clients. Our Counsel Linh Doan is the founding partner of LVN. The WFW and

LVN teams have extensive experience in the Vietnamese and general Asian energy sectors, having advised on numerous

conven�onal and renewable power projects in the region. WFW is recognised globally for its renewable exper�se and frequently

advises a range of clients in the sector.

K E Y  C O N TA C T S

L INH DOAN
PARTNER HANOI

T: +852 2168 6758

LDoan@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.
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All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 5


