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In  a ver y s igni f icant  dec is ion handed down today,  the Engl i sh

High Cour t  has re fused to enforce an adjudicat ion dec is ion on

the bas is  that  there was a proper ly  arguable defence that  the

decis ion had been obtained by f raud [1] .  The case,  in  which

Watson Far ley & Wi l l iams ac ted for  the success fu l  par ty ,  appears

to be the f i r s t  occas ion on which the cour t  has re fused to order

enforcement  in  such c i rcumstances.

BACKGROUND

In May 2016, Bester Generacion UK Limited (“Bester”) entered into a contract with

PBS Energo A.S (“PBS”) for the engineering, procurement, construc�on and

commissioning of a biomass-fired energy-genera�ng plant in Wrexham, Wales. A

dispute arose between the par�es and PBS purported to terminate the contract.  It brought proceedings against Bester in the

High Court, in rela�on to which a trial is listed for July 2019.

In the mean�me, in parallel adjudica�on proceedings, Bester was ordered to pay PBS £1.7m pursuant to a contractual provision

that it should pay for works performed up to the date of termina�on. PBS issued proceedings to enforce that decision and

sought summary judgment.  However, Bester contended that the decision was procured by fraud and should not be enforced.

FRAUD AND THE ENFORCEMENT OF ADJUDICAT ION DECIS IONS
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" T H E  S TAT U TO R Y

P O L I C Y  O F  E N F O R C I N G

T H E  T E M P O R A R Y

F I N A L I T Y  O F  A N

A DJ U D I C AT I O N

D E C I S I O N  M U S T  Y I E L D

TO  T H E  W E L L -

E S TA B L I S H E D  P R I N C I P L E

T H AT  T H E  C O U R T  W I L L

N OT  A L LO W  I T S

P R O C E D U R E S  TO  B E

U S E D  A S  A  V E H I C L E  TO

FA C I L I TAT E  F R A U D. "

The process of adjudica�on introduced by the Housing Grants, Construc�on and Regenera�on Act 1996 is founded on the “pay

now, argue later” principle, enabling par�es to resolve disputes quickly and economically, whilst maintaining cash-flow in the

course of a construc�on project.  The decision of an adjudicator is binding upon the par�es and must be complied with unless or

un�l the underlying dispute is finally determined.  Adjudicator’s decisions will therefore usually be enforced, regardless of error,

provided that the adjudicator has not acted in excess of their jurisdic�on and there has been no serious breach of the principles

of natural jus�ce.  However, as Mr Jus�ce Pepperall noted, the statutory policy of enforcing the temporary finality of an

adjudica�on decision must yield to the well-established principle that the court will not allow its procedures to be used as a

vehicle to facilitate fraud.  Whilst such allega�ons must be supported by clear and unambiguous evidence and argument, if it is

properly arguable that an adjudica�on decision itself has been procured by a fraud that was reasonably discovered a�er the

adjudica�on, the judge considered that the court would be unlikely to grant summary judgment.

 

T H E  V E R D I C T

Bester’s allega�ons of fraud concerned submissions made by PBS in the adjudica�on

that certain equipment for the project had been manufactured, was stored to

Bester’s order and would be made available to Bester upon payment.  Bester

contended that PBS knew, or must have known that these statements were false and

Mr Jus�ce Pepperall accepted that these submissions were arguable.  In par�cular, it

was properly arguable that, prior to the adjudica�on, a water cooled grate had

already been re-purposed and sent for use at another project in Poland and that

orders for flue gas cleaning equipment and selec�ve non-cataly�c reduc�on (SNCR)

equipment had each either been par�ally cancelled or re-deployed in another PBS

project.

It was also properly arguable that PBS made such false representa�ons to the

adjudicator knowing them to be false, alterna�vely without belief in their truth or, at

the very least, recklessly, and further it was properly arguable that the false representa�ons were both intended to influence the

adjudicator and did so, giving PBS a material advantage in the proceedings.

As to whether Bester could have raised its allega�ons of fraud earlier, the judge noted that the evidence relied on by Bester was

obtained from PBS’s disclosure in the main li�ga�on proceedings.  The documents were provided on 23 November 2018, prior to

the adjudica�on decision being issued on 7 December.  However, Bester submi�ed that it was only able to begin reviewing the

documents on 5 December, and that of the over 57,000 documents provided, approximately 17,000 were in Czech or Slovak with

no English transla�on, and the documents were not ini�ally in chronological order. In light of those facts, Mr Jus�ce Pepperall

was sa�sfied that Bester could not reasonably have been expected to have argued its case of fraud in the adjudica�on.
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" W H E R E  T H E R E  I S  A

P R O P E R LY  A R G U A B L E

D E F E N C E  T H AT  A

D E C I S I O N  H A S  B E E N

O B TA I N E D  BY  F R A U D,

T H E  C O U R T S  W I L L  N OT

E N F O R C E  T H E

D E C I S I O N

S U M M A R I LY. "

Mr Jus�ce Pepperall rejected further arguments raised by PBS, including a sugges�on that Bester should have filed a defence or

that the existence of a claim in the main proceedings for £3.9m was relevant, no�ng that none of these arguments detracted

from the fact that PBS was seeking to enforce a decision which was arguably procured by fraud. The applica�on for summary

judgment was therefore dismissed.

CONCLUS ION

Although the dispute between PBS and Bester con�nues, Mr Jus�ce Pepperall’s decision to refuse summary judgment in respect

of the enforcement of the adjudica�on decision is a significant one for both the par�es and the construc�on industry as a whole.

The decision confirms that, where there is a properly arguable defence that a

decision has been obtained by fraud, the courts will not enforce the decision

summarily. This should be welcome news to par�es to construc�on contracts. 

Whilst the certainty provided by the adjudica�on regime is undeniably vital to the

smooth running of construc�on projects, where a party has made fraudulent

misrepresenta�ons to obtain an adjudica�on decision in its favour, the court should

clearly not allow its process to be used to secure summary judgment.  It will of

course remain possible for a claimant to pursue its claim to a full hearing, but they

will be unable to benefit from the fast track nature of adjudica�on.

This judgment reinforces the importance of good behaviour in the adjudica�on

process.  The abridged �metable of an adjudica�on and the pro-enforcement stance

of the courts does not mean that par�es can cut corners.  However, it must be emphasised that such cases of fraud are

excep�onal.  Par�es will not be able to rely on vague allega�ons, or ma�ers which they were or should have been aware of at

the �me of the adjudica�on.  It remains the case that, in the vast majority of cases, the fundamental policy of “pay now, argue

later” will prevail.

Andreas Efstathiou, a former senior associate in our London office, also contributed to this ar�cle.

1 PBS Energo A.S. v Bester Generacion UK Limited (2019) 
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