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In a significant decision handed down on 17 April 2019 in PBS Energo AS v Bester Generacion UK Ltd, the English High Court
refused to enforce an adjudication decision on the basis that there was a properly arguable defence that it had been obtained by
fraud. The case, in which Watson Farley & Williams (“WFW”) acted for the successful party Bester Generacion UK Ltd (“Bester”),

is the first occasion in which the court has refused to order enforcement in such circumstances.

The case revolved around a May 2016 contract between Bester and PBS Energo A.S (“PBS”) for the engineering, procurement,
construction and commissioning of a biomass-fired energy-generating plant in Wrexham, Wales. A dispute arose between the
parties and PBS purported to terminate the contract, initiating proceedings against Bester in the High Court, in relation to which
a trial is listed for July 2019. In parallel adjudication proceedings, Bester was ordered to pay PBS £1.7m pursuant to a contractual
provision that it should pay for works performed up to the date of termination. PBS issued proceedings to enforce said decision
and sought summary judgment. Bester contended the decision was procured by fraud and therefore should not be enforced.
The High Court agreed and confirmed it might refuse to summarily enforce adjudication awards on the grounds of fraud —

provided a properly arguable case that could not have been made at the time of adjudication can be shown.

This landmark ruling could have important repercussions for the construction industry given that the adjudication process
(introduced by the Housing Grants, Construction and Regeneration Act 1996) is founded on the “pay now, argue later” principle,
enabling parties to resolve disputes quickly and economically, whilst maintaining cash-flow in the course of a construction
project. It should be noted that cases of fraud are exceptional. Parties will not be able to rely on vague allegations, or matters
which they were or should have been aware of at the time of the adjudication. In the vast majority of cases, the fundamental

policy of “pay now, argue later” will still prevail.

The WFW London Dispute Resolution team advising Bester was led by Partner Rebecca Williams, supported by Senior Associates

Mark McAllister-Jones and Andreas Efstathiou and Associate Alexander Creswick.

Rebecca commented: “I’'m honoured that, working closely with counsel, we were able to achieve this ground-breaking successful
decision for our client. It not only sets down a precedent that helps businesses that have been the victims of fraud potentially
achieve redress, but also demonstrates the growing reputation for excellence of WFW’s disputes practice, especially in the

construction sector”.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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