WATSON FARLEY & WILLIAMS

UPDATE ON ICSID
ARBITRATION AWARD:
EISER INFRASTRUCTURE
LTD V KINGDOM OF
SPAIN

15 MAY 2017 e ARTICLE

On 4 May 2017, the ICISD Arbitral Tribunal gave an award against Spain in an arbitration relating to measures the country
adopted in 2009-13 that affected, among other technologies, the incentive regime in favour of concentrated solar power (“CSP”)

plants.

A statement released by Spain’s Energy Ministry revealed that arbitrators John R. Crook (Chair), Stanimir A. Alexandrov and
Campbell Alan McLachlan ruled in favour of British investors Eiser Infrastructure Ltd and Energia Solar Luxembourg in the case

they brought against Spain.

The decision may be relevant to similar arbitrations currently pending before the ICSID in Spain as well as those pending in Italy

in relation to the so-called Spalma-Incentivi Decree, which Italy adopted in 2014.

The award arises out of measures taken by Spain to roll back certain incentives and benefits that were previously offered to

promote investment in the solar power sector.

In summary, the tribunal considered that the continuous regulatory changes that the Spanish Government approved after the
claimants had invested almost £1bn in CSP plants have had a “devastating effect” over such investments and breached Article 10
of the Energy Charter Treaty (“ECT”) (which includes a fair and equitable treatment guarantee, as well as stability and umbrella

commitments). For that reason, the tribunal ruled that Spain should pay the claimants €128m in compensation plus interest.

The Eiser ruling is the first of numerous cases brought before the ICSID against Spain and Italy in relation to the renewable sector.

Indeed, even in Italy, the sudden cuts to the Feed-in Tariff regime for the photovoltaic sector introduced by the Spalma-Iincentivi
Decree led to a rise in international investment arbitrations against Italy. These arbitrations are currently pending and alleged

violation of the ECT, in particular, the principles of fair and equitable treatment.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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