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The European Cour t  o f  Jus t ice (“ECJ”)  has ru led that  the German Domest ic  Ant i -Treaty/Direc t ive-

Shopping Ru le  regarding German wi thhold ing tax i s  in  breach of  EU law.

GERMAN ANT I -TREATY/DIRECT IVE-SHOPP ING RULE

There are two methods of obtaining a reduc�on in, or an exemp�on from, German withholding tax on certain cross-border

income items (e.g. dividend distribu�ons or royal�es); using German domes�c law (which takes into account EU direc�ves) or

relying on the relevant double tax treaty. The party claiming the reduc�on or exemp�on must make a request to the German tax

authori�es who then decide whether to approve it. If the request is approved, the reduc�on or exemp�on is made either by way

of a refund or the issuance of an “exemp�on cer�ficate”. However, the German An�-Treaty/Direc�ve-Shopping Rule (sec. 50d

par. 3 German Income Tax Act) may impose restric�ons on any such reduc�on or exemp�on.

Under the current German An�-Treaty/Direc�ve-Shopping Rule (sec. 50d par. 3 German Income Tax Act 2012) (the “2012 Rule”),

a foreign company cannot claim a refund on German withholding tax or apply for an exemp�on cer�ficate to the extent that:

(i)  the foreign company has shareholders who would not be en�tled to the refund or exemp�on if they earned the relevant

income directly;

(ii)    the foreign company does not generate gross income from its own business ac�vi�es; and

(iii)    (a) there were no economic or other valid reasons for the involvement of the foreign company regarding such income; or

(b) the foreign company does not par�cipate in general commerce by means of an appropriate business organisa�on.

Certain characteris�cs of a group (e.g. organisa�onal and economic) shall not be regarded for the classifica�on of the

aforemen�oned precondi�ons in rela�on to the foreign company.

Under the old rule, which applied from 2007 to 2012 (the “2007 Rule”), a foreign company could not claim a refund on German

withholding tax or apply for an exemp�on cer�ficate to the extent that:

(i)  it had shareholders who were not en�tled to the refund or exemp�on if they earned the relevant income directly; and
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(ii)   (a) there were no economic or other valid reasons for the involvement of the foreign company regarding such income;

(b)   the foreign company did not derive more than 10% of its overall gross earnings for the respec�ve fiscal year from its

own business ac�vi�es; or

(c)  the foreign company did not par�cipate in general commerce by means of an appropriate business organisa�on.

In other words, a refund/exemp�on would not have been excluded under the 2007 Rule to the extent that the shareholders of

the foreign company were en�tled to a refund/exemp�on if they earned the relevant income directly, or all of condi�ons (ii) (a)-

(c) were met. Any organisa�onal, economic or similar characteris�cs of a group shall not be regarded for the classifica�on of the

aforemen�oned precondi�ons in rela�on to the foreign company.

Please note that, in general, the German An�-Treaty/Direc�ve-Shopping Rule is not applicable to foreign companies with

publicly listed ordinary shares regularly traded at an accepted stock market or foreign investment funds subject to the German

Investment Tax Act.

ECJ  DEC IS IONS

In two ECJ decisions (C-504/16 and C-613/16), both dated 20 December 2017, it was held that the 2007 Rule (sec. 50d par. 3

German Income Tax Act 2007) was in breach of EU Law. In a recent ECJ decision (C-440/17) dated 14 June 2018, the 2012 Rule

was also found to be a breach of EU Law. According to the ECJ, this rule violates the EU-Parent-Subsidiary Direc�ve as well as the

right to freedom of establishment s�pulated in European Law.

The EU-Parent-Subsidiary Direc�ve considers an excep�on from the general exemp�on from withholding tax on dividend

distribu�ons within the EU to avoid tax evasion and tax abuse. The ECJ stated that this excep�on is met by a domes�c rule

implemen�ng the EU-Parent-Subsidiary Direc�ve of an EU State if the rule is limited to wholly ar�ficial arrangements, which do

not reflect economic reality, and with the purpose of which is to obtain an undue tax advantage. A general rule which excludes

certain shareholders from tax benefits automa�cally without any individual inves�ga�ons by the tax authori�es goes beyond the

excep�on considered in the EU- Parent-Subsidiary Direc�ve. In the case of the 2007 Rule and the 2012 Rule, the ECJ came to the

conclusion that such criteria are not met.

Furthermore, according to the ECJ and the respec�ve cases with majority shareholders, the freedom of establishment in

European Law is violated since the German An�-Treaty/Direc�ve-Shopping Rule is only applicable to non-residents and not to

resident shareholders. In respect of resident shareholders, the criteria to gain tax benefits in rela�on to German withholding tax

are not as strict as for non- residents.

REACT ION OF THE  GERMAN TAX AUTHORIT IES
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The German Federal Ministry of Finance published guidelines on 4 April 2018 accep�ng the first two decisions of the ECJ and

also considering the (prospec�ve) outcome of the latest court decision published in June 2018. According to these guidelines,

the German An�-Treaty/Direc�ve-Shopping Rule has been abolished for dividend distribu�ons under the EU-Parent-Subsidiary

Direc�ve for the years 2007- 2011. The 2012 Rule shall generally s�ll apply but the strict criteria for dividend distribu�ons shall

be relaxed to meet the provisions of the EU-Parent-Subsidiary Direc�ve as stated by the ECJ.

This means that (i) any organisa�onal, economic or similar characteris�cs of a group shall, despite the wording of the rule, be

regarded for the classifica�on of the precondi�ons in rela�on to the foreign EU company of this rule; (ii) income from mere asset

management ac�vi�es are no longer detrimental per se in terms of tax benefits; and (iii) only structures in which the foreign

company was involved solely to obtain a tax benefit shall be caught by the 2012 Rule. Therefore, the foreign company needs

adequate business substance to engage in its trade or business and it must par�cipate in general commerce.

However, the German An�-Treaty/Direc�ve-Shopping Rule remains unaffected in other cases, e.g. taxa�on limita�ons for

dividends under a tax treaty or for royal�es.

ACT IONS

It is advisable to keep up to date on this case law dealing with the possibility of applying for a refund of, or exemp�on from,

German withholding tax. If such a claim were rejected, it might be sensible to challenge said decision. Where any refunds or

exemp�on cer�ficates have not yet been claimed, such claims should be reviewed in light of the amended legisla�on. In both

cases procedural law should also be considered.

It should be noted that the court decisions referred to above and the guidance of the German Ministry of Finance consider only

dividend distribu�ons to shareholders resident in the EU but do not consider non-EU-residents or royalty payments. It is hoped

that further ECJ decisions or guidelines from the tax authori�es may provide clarifica�on in such cases. For now, it is worth

considering taking ac�on against a rejec�on by the tax authori�es in such cases.
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Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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