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As Thailand is not a party to the Cape Town Conven�on, lessors must take into account the difficul�es rela�ng to repossession

and removal of aircra� when leasing to Thai operators. In good news for the industry however, recent regulatory changes may

provide some assistance to lessors as outlined in this briefing.

The Civil Avia�on Authority of Thailand (“CAAT”) issued Regula�on 11 on requests for registra�on, and for registra�on of aircra�

(“Regula�on 11”), earlier this year. The regula�ons have now been published in the Royal Gaze�e and came into force on 7

August 2018.

A key focus of Regula�on 11is the deregistra�on of aircra� where the lessor has terminated the lease. This is a response to

recent issues with and li�ga�on in rela�on to deregistra�on of Thai registered aircra�.

Thai law does not permit a foreign party, such as a lessor, to register an aircra� on the Thai Registry. Although the interests of a

foreign party, such as a lessor, can be recorded on the Cer�ficate f Registra�on (“COR”), this does not confer any rights under

Thai law.

In the absence of the remedies and mechanisms in the Cape Town Conven�on, lessors must rely on the provisions of Thai law.

Where a lessee consents to the deregistra�on of an aircra�, the process can be rela�vely straigh�orward. Pursuant to a

deregistra�on power of a�orney (“DPOA”), the lessee will appoint an a�orney- in-fact to deregister the aircra� once an event of

termina�on occurs.

The lessee can revoke the DPOA by issuing a new DPOA in favour of a different a�orney-in-fact, regardless of whether the

original DPOA is stated to be irrevocable. There is no obliga�on on the lessee to no�fy the lessors of the new DPOA and some

lessors have only discovered the existence of the subsequently issued DPOA when the a�orney under the original DPOA sought

to deregister an aircra�.

Even where the DPOA has not been superseded, it has been difficult for lessors to repossess aircra� in the absence of a court

order in their favour, or the absence of an objec�on by the lessee.
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Enforcement of the rights of lessors has required li�ga�on in the Thai courts to establish the validity of the grounds for

termina�on of the lease and the en�tlement of the lessor to repossess the aircra�. Thai law does not recognise the concept of

precedent and each case must be argued on its merits. It is not unusual for lessees to con�nue to operate the aircra� during the

proceedings and un�l the judgment of the court is handed down. The dura�on and uncertainty of li�ga�on in Thailand has

provided some advantages to Thai lessees, par�cularly those experiencing cash flow difficul�es.

The CAAT and lessors have sought to rely on the provisions of the Air Naviga�on Act (1953) (the “ANA”) to allow the CAAT to

deregister aircra� once the lease was terminated. The ANA requires the holder of a COR to be the owner, or have possessory

rights over the aircra� and states that the COR becomes ineffec�ve once the operator ceases to have possessory rights over the

aircra�. Although the provisions appear clear and straigh�orward, enforcement has not provided the necessary certainty and

consistency.

The rapid increase in the number of Thai airlines and the corresponding increase in the use of leased aircra� has created greater

pressure on the deregistra�on process, par�cularly for newer entrants to the Thai avia�on market. In recent years, the CAAT has

begun to take a more asser�ve role in deregistra�on of aircra�, par�cularly where the lease has been terminated.

Some Thai lessees appear increasingly less willing to accept the decision of the CAAT on deregistra�on. In 2017, the decision of

the CAAT to deregister two aircra� was challenged by the lessee. The lessee disputed the ability of the CAAT to act and

challenged the validity of its decision to deregister the two aircra�. The lessee asserted that it had con�nuing possessory rights

over the aircra� and referred to li�ga�on in the Thai civil court brought by the lessor to demonstrate that there was a dispute

over the leases and possessory rights. The lessee argued that this did not allow the CAAT to deregister the two aircra� on the

basis that the leases had been terminated. The challenge was filed in the Administra�ve Court and the lessee obtained an

injunc�on from the Court to prevent the movement of the aircra� and any maintenance on the two aircra� during the

proceedings.

The Court took over a year to reach its decision, during which �me the aircra� remained grounded in Thailand. The Court

concluded that that the lessee was in breach for failure to make lease payments, that the lessor was en�tled to terminate the

lease of each aircra� and that the lessee’s possessory rights over the two aircra� ceased once the leases were terminated. On

this basis, the Administra�ve Court concluded that the CAAT’s decision to deregister the aircra� was valid and a proper exercise

of its powers under the ANA.

Although this provides the CAAT and lessors with some level of assurance, the

decision does not create any binding precedent. The decision would not prevent a Thai lessee from seeking to challenge the

decision of the CAAT on similar grounds in the future.

REGULAT ION 11

Regula�on 11 has been promulgated against this background and appears to seek to provide the CAAT with clearer grounds on

which to deregister aircra� and to limit the ability of lessees to challenge the decisions of the CAAT on deregistra�on in the Thai

courts.
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In s.11, the Director-General of the CAAT is empowered to deregister an aircra� from the Thai register on four grounds. For

lessors, the cri�cal grounds in s.11 are as follows:

The possessory right over the aircra� in accordance with the aircra� lease agreement has expired, where the applicant for
the COR has the possessory right, due to:

Expira�on of the aircra� lease term;

Termina�on of the aircra� lease agreement by the lessee or lessor in accordance with the condi�ons specified in the
agreement;

The lessor and lessee agree to terminate the aircra� lease agreement; or

The lessor no�fies the termina�on of the aircra� lease agreement and submits the irrevocable deregistra�on power of
a�orney together with an applica�on reques�ng the exporta�on of the aircra�.

A final judgement by a court has cancelled or revoked the COR; and/or

The aircra� is enforced as

The inten�on of s.11(2) (b) appears to be to seek to make the link between the lessee’s possessory rights and the validity of the

lease clearer and to provide support for deregistra�on where the lease has been terminated. Provided the lessor has terminated

the lease in accordance with its provisions, the posi�on of the CAAT appears to be that the lessee’s possessory rights are

ex�nguished and it is required to act in accordance with s.11(2) and deregister the aircra�. This appears to be in The applica�on

of s.11(2) (b) remains untested, although given some concerns about the response to the challenge in the Administra�ve Court

and to provide regulatory jus�fica�on for the decisions of the CAAT on deregistra�on.

The applica�on of s.11(2) (b) remains untested, although given some concerns about the creditworthiness of certain Thai

operators, it is unlikely to remain untested in the medium to long term.

The CAAT is likely to con�nue its prac�ce, of invi�ng the lessor and lessee to discuss the termina�on of the lease and events

leading up to the termina�on, before making a decision on a lessor’s applica�on for deregistra�on. It is unclear to what extent

Regula�on 11 changes the dynamics and outcome of such discussions. If the CAAT can demonstrate to the court that it sought to

resolve the issues and gave each side a fair hearing before deregistra�on, this may assist it in defending its decision to deregister.

However, a con�nued reliance on the Thai courts to enforce provisions in regula�ons may not provide much comfort to lessors.

Lessors should consider the following issues:

Their interest as lessor is recorded on the COR;

Ensure that lease terms on default and termina�on are as clear as possible and, as far as possible, provide a direct path from
default to termina�on;

Delays in payment and late payments will need to be considered carefully and a decision will need to be made whether to
document each breach and whether each breach cons�tutes an event of default;

Efforts to address events of default should be documented and recorded;

Termina�on proceeds in accordance with the terms of the lease;
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The CAAT may require evidence of the default of the lessee, that efforts to address the default have been exhausted and that
the termina�on has proceeded in accordance with the terms of the lease and the evidence in rela�on to these issues should
be as clear and comprehensive as possible;

Lessors should be prepared to submit all suppor�ng documents as quickly as possible to the CAAT;

The likely �me for the CAAT to make a determina�on, including mee�ng with the lessor and lessee, should be factored into
aircra� repossession and redeployment plans; and

Steps to register the aircra� in a different registry should be undertaken in tandem with termina�on of the lease to ensure
that the aircra� can be flown out of Thailand as soon as possible a�er deregistra�on.

Regula�on 11 also includes a requirement that the COR be updated when there are changes to the details recorded on the COR.

Pursuant to s.8, the COR holder is required to no�fy the CAAT within 30 days of the date of the change by submi�ng the

changes on the approved form and providing suppor�ng documenta�on. The CAAT will then reissue the COR with the nota�on

“RE-ISSUED”.

Regula�on 11 does not contain any penalty or sanc�on for a failure to no�fy or late no�fica�on. It remains unclear how the

CAAT will enforce this requirement, other than the possibility of a no�ce or warning to the lessee. This is en�rely dependent on

the CAAT having knowledge of changes in rela�on to the aircra�. This may be more difficult where the changes take place

outside Thailand and do not result in any change in the operator of the aircra�, such as a lease nova�on.

CONCLUS ION

One benefit of this provision is to ensure that changes in lessors are promptly recorded on the COR and in the records of the

CAAT. This is presumably intended to provide greater visibility for lessors with the CAAT. Up-to-date records of the interests of

lessors may be extremely helpful to lessors seeking to repossess aircra� in Thailand. Although the COR is not a document of �tle,

official CAAT records of their interest should assist lessors in deregistra�on.

Lessors should consider the following:

The requirement to update the COR in accordance with Regula�on 11 should be a condi�on of the lease;

The lessee should undertake to promptly provide a copy of the COR once updated; and

Where the COR has not been updated in accordance with Regula�on 11, this should be addressed before any change in
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