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T H E  E U R O P E A N  C O U R T  O F  J U S T I C E
( “ E C J ” )  H A S  H E L D  T H AT  T H E
G E R M A N  R E A L  E S TAT E  T R A N S F E R
TA X  E X E M P T I O N  C L A U S E  F O R
G R O U P  R E S T R U C T U R I N G S  D O E S
N O T  Q U A L I F Y  A S  U N L AW F U L  S TAT E
A I D  ( C - 3 7 4 / 1 7  –  A -
B R A U E R E I . / . F I N A N Z A M T  B ) .  T H I S

P R O V I D E S  L E G A L  C E R TA I N T Y  F O R  PA S T  A N D
P O T E N T I A L  F U T U R E  I N T E R C O M PA N Y  R E S T R U C T U R I N G S
C O N C E R N I N G  T H E  T R A N S F E R  O F  R E A L  E S TAT E
L O C AT E D  I N  G E R M A N Y.  I T  I S  W O R T H  M E N T I O N I N G
T H AT  T H I S  E X E M P T I O N  C L A U S E  D O E S  N O T  A P P LY  T O
E V E R Y  I N T E R C O M PA N Y  R E S T R U C T U R I N G  D U E  T O
C E R TA I N  C O N D I T I O N S  W H I C H  H AV E  T O  B E  M E T.  I N
T H I S  C O N T E X T,  T H E R E  A R E  S T I L L  O N G O I N G  L E G A L
P R O C E E D I N G S  AT  A  N O N - E U  L E V E L .

REAL  ESTATE  TRANSFER  TAX ( “RETT” )  GROUP EXEMPT ION

The group exemp�on clause under sec. 6a RETT Act provides for an exemp�on from German RETT in certain intercompany

restructurings concerning the transfer of German real estate. To benefit from this exemp�on clause the following condi�ons

must be sa�sfied:
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1. the transfer is made under the German Reorganisa�on Act (merger, division, transfer of assets), concerns the contribu�on
of shares or concerns a transfer which is based on an agreement affec�ng the shareholder’s posi�on in the company or
similar proceedings under the laws of EU/EEA Member States; and

2. one controlling company and one or more controlled companies or several companies controlled by one controlling
company are involved in the restructuring.

A company is considered to be controlled if the controlling company holds directly, indirectly or both partly directly and partly

indirectly, at least 95% of its shares for an uninterrupted period of five years both prior and a�er the restructuring.

BACKGROUND AND DECIS ION OF THE  ECJ

The German Federal Tax Court requested in a preliminary ruling for a decision from the ECJ on whether the RETT group

exemp�on clause under sec. 6a RETT Act qualifies as unlawful state aid according to Art. 107 Treaty on the Func�oning of the

EU. If the ECJ had held that this was unlawful state aid, Germany would have had to recover the tax exempted under sec. 6a

RETT Act leading to addi�onal retroac�ve tax payments for many taxpayers from past restructurings. This shows the importance

of this court’s decision for taxpayers.

The ECJ decided (fortunately) that the RETT group exemp�on clause under sec. 6a RETT Act does not qualify as unlawful state

aid and, thus, this clause was and is applicable for past and future reorganisa�on cases.

The reason for this decision is due to the fact that while the RETT group exemp�on clause may be seen as a priori selec�ve, it

can be jus�fied since it flows from the nature or general structure of the system of which the measures form part. A selec�ve

benefit leading to an instance of unlawful state aid would exist if some taxpayers fell within the exemp�on clause but others

were unable to benefit from the clause due to their business ac�vi�es or economic background. The ECJ also men�oned that the

fact that companies belonging to a group in the sense of sec. 6a RETT Act requiring a 95%-shareholding cannot be seen as

selec�ve since the transfer of less than 95% of the shares in a real estate owning company should not be a taxable event for

RETT purposes and, thus, this requirement is inherent in the tax system itself.

Furthermore, the minimum shareholding period requirement of five years both prior to and a�er the restructuring can be

jus�fied on the ground of the avoidance of abuse. Finally, the ECJ concluded that the RETT group exemp�on under sec. 6a RETT

Act avoids double taxa�on and may therefore give good grounds for restric�ng the tax exemp�on provided to cases which

trigger RETT without transferring the property outside a group of companies.

The reason for this decision is due to the fact that while the RETT group exemp�on clause may be seen as a priori selec�ve, it

can be jus�fied since it flows from the nature or general structure of the system of which the measures form part. A selec�ve

benefit leading to an instance of unlawful state aid would exist if some taxpayers fell within the exemp�on clause but others

were unable to benefit from the clause due to their business ac�vi�es or economic background. The ECJ also men�oned that the

fact that companies belonging to a group in the sense of sec. 6a RETT Act requiring a 95%-shareholding cannot be seen as

selec�ve since the transfer of less than 95% of the shares in a real estate owning company should not be a taxable event for

RETT purposes and, thus, this requirement is inherent in the tax system itself.
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Furthermore, the minimum shareholding period requirement of five years both prior

to and a�er the restructuring can be jus�fied on the ground of the avoidance of

abuse. Finally, the ECJ concluded that the RETT group exemp�on under sec. 6a RETT

Act avoids double taxa�on and may therefore give good grounds for restric�ng the

tax exemp�on provided to cases which trigger RETT without transferring the

property outside a group of companies.

PRACT ICAL  CONSEQUENCES

The decision of the ECJ provides legal certainty for past and poten�al future

intercompany restructurings in terms of RETT in cases where the restructuring

concerns a transfer of German real estate. Past intercompany restructurings for

which the exemp�on clause had been lawfully applied can now be seen as finally

exempt. Even more important for future intercompany restructurings is that it is

possible to avoid RETT on a transfer of German real estate by benefi�ng from the exemp�on clause. In respect of certain open

ques�ons on the condi�ons required to fall within the exemp�on clause, it should be noted that domes�c legal proceedings are

s�ll ongoing.
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