WATSON FARLEY & WILLIAMS

GERMAN REAL ESTATE
TRANSFER TAX
EXEMPTION - NO STATE
AID

28 FEBRUARY 2019 e ARTICLE

THE EUROPEAN COURT OF JUSTICE
Intercompany (“ECJ”) HAS HELD THAT THE
UGN GERMAN REAL ESTATE TRANSFER
Sorman real estte TAX EXEMPTION CLAUSE FOR

real estate transfer tax GROUP RESTRUCTURINGS DOES
(group exemption)" NOT QUALIFY AS UNLAWFUL STATE
AID (C-374/17 - A-
BRAUEREI./.FINANZAMT B). THIS
PROVIDES LEGAL CERTAINTY FOR PAST AND
POTENTIAL FUTURE INTERCOMPANY RESTRUCTURINGS
CONCERNING THE TRANSFER OF REAL ESTATE
LOCATED IN GERMANY. IT IS WORTH MENTIONING
THAT THIS EXEMPTION CLAUSE DOES NOT APPLY TO
EVERY INTERCOMPANY RESTRUCTURING DUE TO
CERTAIN CONDITIONS WHICH HAVE TO BE MET. IN
THIS CONTEXT, THERE ARE STILL ONGOING LEGAL
PROCEEDINGS AT A NON-EU LEVEL.

REAL ESTATE TRANSFER TAX (“RETT”) GROUP EXEMPTION

The group exemption clause under sec. 6a RETT Act provides for an exemption from German RETT in certain intercompany
restructurings concerning the transfer of German real estate. To benefit from this exemption clause the following conditions

must be satisfied:
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1. the transfer is made under the German Reorganisation Act (merger, division, transfer of assets), concerns the contribution
of shares or concerns a transfer which is based on an agreement affecting the shareholder’s position in the company or
similar proceedings under the laws of EU/EEA Member States; and

2. one controlling company and one or more controlled companies or several companies controlled by one controlling
company are involved in the restructuring.

A company is considered to be controlled if the controlling company holds directly, indirectly or both partly directly and partly

indirectly, at least 95% of its shares for an uninterrupted period of five years both prior and after the restructuring.

BACKGROUND AND DECISION OF THE ECJ

The German Federal Tax Court requested in a preliminary ruling for a decision from the ECJ on whether the RETT group
exemption clause under sec. 6a RETT Act qualifies as unlawful state aid according to Art. 107 Treaty on the Functioning of the
EU. If the ECJ had held that this was unlawful state aid, Germany would have had to recover the tax exempted under sec. 6a
RETT Act leading to additional retroactive tax payments for many taxpayers from past restructurings. This shows the importance

of this court’s decision for taxpayers.

The ECJ decided (fortunately) that the RETT group exemption clause under sec. 6a RETT Act does not qualify as unlawful state

aid and, thus, this clause was and is applicable for past and future reorganisation cases.

The reason for this decision is due to the fact that while the RETT group exemption clause may be seen as a priori selective, it
can be justified since it flows from the nature or general structure of the system of which the measures form part. A selective
benefit leading to an instance of unlawful state aid would exist if some taxpayers fell within the exemption clause but others
were unable to benefit from the clause due to their business activities or economic background. The ECJ also mentioned that the
fact that companies belonging to a group in the sense of sec. 6a RETT Act requiring a 95%-shareholding cannot be seen as
selective since the transfer of less than 95% of the shares in a real estate owning company should not be a taxable event for

RETT purposes and, thus, this requirement is inherent in the tax system itself.

Furthermore, the minimum shareholding period requirement of five years both prior to and after the restructuring can be
justified on the ground of the avoidance of abuse. Finally, the ECJ concluded that the RETT group exemption under sec. 6a RETT
Act avoids double taxation and may therefore give good grounds for restricting the tax exemption provided to cases which

trigger RETT without transferring the property outside a group of companies.

The reason for this decision is due to the fact that while the RETT group exemption clause may be seen as a priori selective, it
can be justified since it flows from the nature or general structure of the system of which the measures form part. A selective
benefit leading to an instance of unlawful state aid would exist if some taxpayers fell within the exemption clause but others
were unable to benefit from the clause due to their business activities or economic background. The ECJ also mentioned that the
fact that companies belonging to a group in the sense of sec. 6a RETT Act requiring a 95%-shareholding cannot be seen as
selective since the transfer of less than 95% of the shares in a real estate owning company should not be a taxable event for

RETT purposes and, thus, this requirement is inherent in the tax system itself.
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Furthermore, the minimum shareholding period requirement of five years both prior
"The reason for this to and after the restructuring can be justified on the ground of the avoidance of
decision is due to the abuse. Finally, the ECJ concluded that the RETT group exemption under sec. 6a RETT
fact that while the RETT Act avoids double taxation and may therefore give good grounds for restricting the
group exemption clause tax exemption provided to cases which trigger RETT without transferring the

may be seen as a priori property outside a group of companies.
selective, it can be

Josififioe] sfiree i Hewe PRACTICAL CONSEQUENCES

from the nature or

general structure of the The decision of the ECJ provides legal certainty for past and potential future

system of which the intercompany restructurings in terms of RETT in cases where the restructuring

m res form rt. " . .
easures torm pa concerns a transfer of German real estate. Past intercompany restructurings for

which the exemption clause had been lawfully applied can now be seen as finally
exempt. Even more important for future intercompany restructurings is that it is
possible to avoid RETT on a transfer of German real estate by benefiting from the exemption clause. In respect of certain open
guestions on the conditions required to fall within the exemption clause, it should be noted that domestic legal proceedings are

still ongoing.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.
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This publication constitutes attorney advertising.
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