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Entrepreneurs regularly review and restructure their businesses in response to the ever changing commercial and economic

landscape. Reasons for restructuring can range from broad aims such as increasing profitability or reducing costs, to more

focussed objec�ves such as lis�ng a company on the stock market or complying with par�cular legal requirements.

There are a number of stakeholders involved in any restructuring, banks being one such group, and usually a powerful one at

that. A bank will be concerned that they retain their ability to recover any monies owed (e.g. through mortgages, pledges or

guarantees) and will o�en set out strict recommenda�ons and condi�ons to which businesses must adhere. Failure to comply

with a bank’s recommenda�ons or condi�ons could mean that a bank vetoes the restructuring.

But a recent Thai case serves as a warning that management needs to properly consider all stakeholders when undergoing a

restructuring. Relying solely on the fact that it followed a bank’s recommenda�on will not be enough to protect a business from

falling foul of Thai criminal and civil law, and failure to consider other stakeholders could lead to li�ga�on and serious penal�es.

RECENT CASE

The WFW Bangkok li�ga�on team successfully represented a client in the Thai court

who was awarded circa US$4.5m.

During the course of enforcing the judgment against the debtor to collect the

awarded sum, it transpired that the debtor had restructured its business and

transferred its assets to a sister company. Par�cularly per�nent was the fact that the

restructuring had been implemented following the receipt of a demand le�er from

our client. Further inves�ga�ons suggested that the directors and the shareholders

of the debtor and its sister company were the same group of people. Our client’s

rights were compromised because, under Thai law, it was unable to enforce the judgment against a sister company. Therefore,

our client commenced criminal and civil ac�ons in the Thai courts on the basis that the key mo�ve behind the restructuring was

to escape payment of the outstanding judgment debt.

THE  CR IMINAL  CAUSE OF ACT ION
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In the criminal case, the proceedings were commenced against the debtor’s management under Sec�on 40 of the Act

Prescribing Offences related to Registered Partnerships, Limited Partnership, Limited Companies, Associa�ons and Founda�ons

B.E. 2499 (1956) (the “Act”), which provides that:

“Any person who, being responsible for the opera�on of affairs of a registered partnership, limited partnership or limited

company, does any of the following acts knowing that the creditor of such juris�c person […] is in the process of enforcing a

debt against such juris�c person or is bringing or is likely to bring an ac�on before a Court to claim payment of a debt:

1. diver�ng, concealing or transferring to any other person the property of such juris�c person; or

2. pretending that such juris�c person is in debt to another en�ty, where this is untrue,

shall be, if the act is commi�ed to prevent the creditor from receiving full or par�al payment, liable to imprisonment for a

term not exceeding three years or to a fine not exceeding sixty thousand Baht or both.”

WFW argued that the debtor’s management transferred property to the sister company knowing that our client was trying to

enforce the judgment debt, and with the clear inten�on of frustra�ng such enforcement a�empts. It was argued that Sec�on 40

of the Act had accordingly been breached.

THE  C IV I L  CAUSE OF ACT ION

In the civil case, the proceedings were brought under Sec�on 237 of the Thai Civil and Commercial Code (the “CCC”), which

provides that:

“The creditor is en�tled to claim cancella�on by the Court of any juris�c act done by the debtor with knowledge that it would

prejudice his creditor; but this does not apply if the person enriched by such act did not know, at the �me of the act, of the facts

which could make it prejudicial to the creditor, provided, however, that in the case of a gratuitous act the knowledge on the part

of the debtor alone is sufficient.

The provisions of the foregoing paragraph do not apply to a juris�c act whose subject is not a property right.”

WFW argued that the asset transfer was made with the knowledge (on the part of both the debtor and sister company) that it

would cause prejudice to our client by preven�ng it from recovering the judgment debt. It followed that the debtor had

breached Sec�on 237 of the CCC.

THE  DEBTOR’S  POS IT ION

The management of the debtor defended both the criminal and civil ac�ons by arguing that the purpose of making the asset

transfer was so that the sister company could apply for lis�ng on the stock market. It noted that the transfers were made under

the recommenda�on from a financial advisor from the bank’s affiliate as well as a recommenda�on of the bank itself. That is, the

transfer was not mo�vated by a desire to prevent our client from receiving full or par�al payment, nor was it made to prejudice

it in any other way. Rather, the debtor was ac�ng upon direct bank advice to achieve legi�mate commercial objec�ves.

KEY ARGUMENTS
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deb t o r ' s
managemen t . "

During both the criminal and civil proceedings, the following key arguments were

presented to the courts on behalf of our client in an effort to demonstrate the

debtor’s real mo�va�ons:

1. The transferred assets were integral to the debtor’s opera�ons, therefore the
debtor could have foreseen that it would need to cease its opera�ons once the
assets were transferred to the sister company (and that it would therefore be
incapable of paying the debts it owed to our client);

2. The sister company’s lis�ng on the stock market would not have had any material benefit to the debtor;

3. The value of the transferred assets is over US$40m but the payment made by the sister company to the debtor in connec�on
with the transfer was only around US$10m; and

4. The debtor had not disclosed its yearly balance sheet to the public since the year that the assets were transferred to its sister
company, indica�ng an a�empt by the debtor to conceal suspect

THE  JUDGMENTS OF THE  CR IMINAL  AND C IV I L  COURTS

The court in the criminal case found that the debtor’s management breached Sec�on 40 of the Act by transferring the debtor’s

property to the sister company with the aim of preven�ng our client from receiving payment. It therefore imposed prison

sentences on the debtor’s management.

As for the civil case, the court found that the transfer of assets was fraudulent under Sec�on 237 of the CCC, and therefore

ordered the cancella�on of the asset transfers. This resulted in the sister company being required to transfer the assets back to

the debtor and enabled our client to enforce its judgement against the restored assets.

In other words, both courts refused to entertain the debtor’s excuse that the bank had recommended the transfer. The fact it

had acted in accordance with bank guidance would not shield it from liability for its failure to take into account the wider

stakeholders involved.

CONCLUS ION

In an evolving commercial landscape, corporate restructuring can be a useful tool for businesses to re-orientate themselves and

adapt to change. However, the Thai court has made it clear that relying on bank guidance to effect asset transfers will not always

be sufficient to protect such transfers from subsequent legal challenge.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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